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P-ROCEEDI-NGS
(10:45 a.m)

CHAI RPERSON GRI FFI'S: | now call to order
our public hearing of the Board of Zoning Adjustnment
inthe District of Colunbia on this, the 16th of My,
2006.

And | am Chairman Geoff Giffis. Joining
nme today is the Vice-Chair, M. Mller; and M.
Et herly, who will be com ng back after briefly taking
a nonent to get a muffin to get reenergized for the
nor ni ng. Hopefully he's bringing us all sonething
al so.

That being said, M. Mwnn is with us
representing the National Capital Pl anni ng Comni ssi on.
| do not believe we will have a Zoning comr ssioner
wi th us this norning.

| appreci ate everyone's patience. You're
going to see we're going to nake up quite a bit of
time as we run right into our norning hearing.

Wth that, we do have schedul es that are
for you. They are | ocated where you entered into the
heari ng room You can pick one up and see where you
are in the schedul e.

There are several very inportant things

that | need to run through in ny opening statenent,
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the first of which, as you may have heard in the very
begi nning, I"mgoing to ask that everyone turn of f any
cell phones or beepers or Bl ackberries at this tinme so
that we don't disrupt the transm ssion of our
heari ngs.

O course, all of our hearings are
transmtted and broadcast. And they're done so in two
fashions. Mbst inportant, the court reporter sitting
to my right on the floor is creating the official
transcri pt.

Attendant to that, |I'mgoing to ask that
everyone do several things. First, fill out two
Wi tness cards prior to comng forward i f you' re goi ng
to address the Board.

Wtness cards are available at the table

in front of us, where you'll provide your testinony.
Those two cards, filled out, will go to the court
reporter. Then you can cone forward, have a seat,

make yourself confortable, and before you address the
Board, I'mgoing to ask that you state your nane and
address for the record. You only need to do this
once. And then we can proceed.

Second, we are bei ng broadcast |ive on the
Ofice of Zoning's Wb site. Attendant to that, of

course, and attendant to being part of the record, we
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ask that anything said today will have to be said into
a m crophone. So you'll cone up, nake yourself
confortabl e, make sure the m crophone i s on, and state
it in,

If you do not state something into a
m crophone, you will not be on the official record.
And, nost inportantly, your crowds and fans out in the
world won't be able to hear you because you're not
going to be transmitted on the Wb.

It is very inportant as evidence cones
forward or there are boards that need to be seen, |
will give you instruction of where to put them There
are canmeras all through the roomnow. They will be
able to pick that up and actually nake a record of it
but, nost inportantly, al so broadcast that out. That
is an awmful lot of detail, but we'll get into that
specifically as needed.

However, when noving forward for special

exceptions and variances, we wll proceed in this
fashion. First, we will have a case presentation by
the applicant. Second, we will hear all governnent
reports attendant to that application. Ofice of

Pl anni ng has done an analysis on every case that is
before us today. Third, we wll hear from the

Advi sory Nei ghborhood Conmission within which the
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property is located. Fourth, we will hear persons or
parties in support of an application. Fifth would be
persons or parties in opposition to an application.
And, sixth, finally, we will go back to the applicant
and ask themif they have any rebuttal w tnesses that
they would like to present. And if not, they will go
right into their summati ons and cl osi ngs.

Wth that, we will end the hearing. It's

inmportant to understand that during this hearing,

cross-exam nation of witnesses will take place. It
will take place. All witnesses are availing
t hensel ves to cross-exam nation. Those who wll

conduct cross-exani nation nmust be a party in the case.

A party in the case is the applicant, the
ANC within which the property is located, and any
party that we establish. O course, everyone is
wel come to provide testinony before the Board as
per sons. | do not believe we have any request for
party status in the cases this norning. So I'll nove
ahead and not get too far into that.

It is very inportant to understand,
t hough, that during our proceeding, all information
that is relevant and jurisdictional to us be put into
the record, either in oral testinony or in witten

form because once we end our hearings, no other
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information will be able to cone into the record for
the Board's deliberation. The Board deliberates only
on the record that is created before us.

And i n accordance to the Sunshi ne Act, all
of our proceedings will happen in the open and before
the public. So that is what we are here for today.

We do enter into executive session, both
during or after hearings on a case on occasion. W do
this in order to review the record on a case and/or
del i berate on a case. This is in accordance with our
rul es, regulations, procedures. It is also in
accordance with the Sunshine Act.

Let me say a very good norning to Ms.
Bailey with the Ofice of Zoning on ny very far |eft
or further left is Ms. Rose with the Ofice of Zoning;
M. My, also with the Ofice of Zoning; and our
Attorney Ceneral is also with us this norning naking
sure we get in no | egal trouble whatsoever.

Wth that, though, | think it is inportant
for us to go into any prelimnary mtters.
Prelimnary matters are those which rel ate to whet her
a case wll or should be heard today, requests for
post ponenents, continuance, wthdrawals, whether
proper and adequate notice has been provided. These

are elenments of prelimnary matters.
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| f you are not prepared to go forward with
a case today or you believe a case should not proceed
that is on our schedule, I'"m going to ask that you
cone forward and have a seat at the table in front of
us right now.

|"'m going to ask Ms. Bailey if you are
aware of any prelimnary matters for the Board's
attention.

MS. BAILEY: M. Chairnman, good norning.
To the Board nenbers and to everyone, there is a
prelimnary matter. And it has to do with application
nunber 17438, Braden and Conner. There is a request
for continuance of this hearing on this case, sir.

CHAI RPERSON @RI FFI S: Ckay. s the
applicant's representative here?

MR. GRCSS: Good norning, M. Chairman.
Nat han W Gross for the applicant.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR. KEYS: Good norning, M. Chairmn,
menbers of the Board. George Keys, representing
Matt hew and Solvay MCullough, who are parties
opposi ng the application.

CHAI RPERSON GRI FFI'S:  Okay. And what is
their situation?

MR, GROSS: M. Chairman, at the parties'
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request, the applicant did hire a specialist
architectural consultant to conduct a daylighting
study that has been conpleted but only a couple of
weeks ago. And also the applicant has prepared an
alternative design intended to be a little nore
beneficial to the neighbor.

CHAI RPERSON GRIFFI'S:  Isn't this what we
wer e doi ng before?

MR GROSS:  Yes.

CHAI RPERSON @RI FFI S: Ckay. The
dayl i ghting study took a couple of nonths. And there
was travel considerations. Now there are trave
consi derations by the neighbors also. And so we're

actually requesting Septenber, early Septenber, if

possi bl e.

CHAI RPERSON GRI FFI'S: Comment ?

MR. KEYS: W have no objection to the
idea of a continuance. W have not had the

opportunity to evaluate the study. W have retained
our own consultant for that purpose and certainly
think the time frame is reasonabl e.

But | would note that mddle to late
Sept enber may be a nore appropriate tine. And that is
only because the ANC in this case, their process is

for their Planning and Zoning Comrittee to neet on t he
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first Wednesday of the nonth, foll owed by the full ANC

on the second Wednesday of the nonth, and to allow
them the opportunity since |I assume the ANC will not
neet in the nmonth of August. So they will have an
opportunity to --

CHAI RPERSON GRIFFI'S:  1s the ANC present
today, 6C? Any representative?

(No response.)

CHAI RPERSON @RI FFI S: Not noting any.
Ckay.

MR. GRCSS: M. Chairnman, we were actually
planning to go to the ANC in June or July, but, |
nmean, | guess a difference of a couple of weeks won't
matter that nuch. But there has been substantial
del ay al ready.

CHAI RPERSON GRIFFI'S:  Well, we have the
first of Septenber. W have md to |ate Septenber
avai lable. |If there is no opposition, | don't see why
we woul d get in the way.

Vell, let's take it. M. My or M.
Bai | ey? Dat es? It looks |ike we have got a
substantial anmount com ng up on this, actually.

MR, MNOY: W were looking at either
Sept enber 19th or Septenber 26th, M. Chairman.

CHAI RPERSON GRI FFI'S:  Ri ght.
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MR. MOY: Considering the appeal on the

afternoon of the 26th, that's a possibility.

MR GROSS: |Is there a problemw th the
19t h?

MR KEYS: Yes. M. Chairman, | would
al so endorse the 19t h.

CHAI RPERSON GRI FFI S: " m sorry. Go
ahead.

MR GROSS: W were both suggesting the
19th if that is avail able.

CHAI RPERSON GRI FFI'S:  Yes. Not really.
| mean, if | |ooked at this on the face, we're | ooki ng
at scheduling a 223 speci al exception. However, it's
taken us eight nonths to get where we are, and we're
putting it off four nore nonths.

| anticipate that it's a little bit nore
t han a norni ng session as we have at | east three cases
on each of those nmornings. So | think that the only
opportunity is actually the 26th -- no -- or the 5th,
| guess the 5th.

|s the 26th conflicted?

MR KEYS: Yes, it is, M. Giffis. I
have already commtted for the Mnday, Tuesday, and
Wednesday of that week.

CHAI RPERSON GRIFFIS: | see. GCkay. Oh,
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no. Cone on. W can get this done. W're going to
put it on the afternoon of the 5th, Septenber 5th.

MR. GROSS: kay. Very good.

MR. KEYS: M. Chairnman, the only problem
with that, of course, is it | think effectively
excludes the ANC from hearing that matter in
Sept enber .

CHAI RPERSON GRI FFI'S: I n Septenber, yes.

MR. KEYS:. And, backing up, the problemis
my clients are going to be away for a good part of the
sumrmer, which prevents themif the applicant, as it
seens to intend to push to the ANC at a tinme when ny
clients are out of the country.

CHAI RPERSON GRI FFI S: But are they here
June and July?

MR. KEYS: That's the period of tine that
they' re going to be gone. Now, the reason this matter

CHAI RPERSON GRI FFI'S: Oh, they are gone in
June and July?

MR. KEYS: -- was delayed in the first
instance was at the applicant's request. Now, the
other problemis that we know for a fact that the
eval uati on of the study, which they have comm ssi oned,

can't be done in time for an ANC neeting in June.
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CHAl RPERSON GRI FFI'S: There are two i ssues

here. The ANC is one, which I'm not sure we can
address, but they do have June and July. And the
other is your clients not being present at a certain
period and how that inpacts the 5th, which | guess |I'm
still not clear on. Don't you have all of August to
figure that out?

MR. KEYS: Well, August is not a nonth
that 1'maware the ANC is going to be able to neet.

CHAI RPERSON Rl FFI S: |"m not sure why
you're tieing your presentation to the ANC. That's
what |' m not understandi ng.

MR KEYS: Well, | think that we intend to

be represented and to appear before the ANC to offer

CHAI RPERSON GRI FFI'S: | see.
MR. KEYS: -- the conclusions of our
analysis of their light study, which we wll have

sonetime this sumrer, probably toward t he end of June.
VI CE- CHAl RPERSON M LLER: W just have a
pretty heavy schedule in Septenber. So we're
wonderi ng what about presenting to the ANC in July.
Wul d that work?
MR. KEYS: | think if the applicant is

anenabl e to putting off their presentation until then,
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| think we could probably nmake that worKk.

MR GROSS: July at the ANC? W can do
July at the ANC

CHAI RPERSON GRI FFI' S:  Easy. That makes it
wor k, right?

MR, GRCSS: Then we're all through for
Sept enber 5t h?

CHAI RPERSON GRI FFI'S:  Sure.

MR. GROSS: Okay. Geat.

CHAI RPERSON GRIFFIS:  And 1'lIl be at the
pool in August. GCkay. Then let's do that, Septenber
5th, because | amconcerned we're pushing this off way
too | ong. Wth that, then, we'll put it in the
af t er noon. You can note when our schedule is
publ i shed where you are in the order.

Let ne just nmake a very, very strong
st at enent . This is going to be the third tine in
Sept enber when we call this. W wll be going ahead.
And so that if everything is not ready to go, | would
project not knowing the facts of that matter in
Sept enber, but the Board might take it up and dism ss
it, for whatever reason

So we're squeezing this in wth al
expectations that we will hear this case in Septenber

or there are alternatives, obviously.
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MR. GROSS: Very good, M. Chairman.

CHAI RPERSON GRI FFI'S:  Thank you all very
much.

MR. GROSS: Thank you.

MR. KEYS:. Thank you.

CHAI RPERSON GRI FFI S: Ckay. Let's nove
ahead, then, and call the next and first case for the
-- no. I'msorry. W need to swear everyone in. So
let me ask if anyone and everyone who i s proposing to
provide testinony would please stand and give your
attention to Ms. Bailey. She is going to swear you
in.

M5. BAILEY: Wuld you pl ease raise your
ri ght hand?

(Wher eupon, the witnesses were sworn.)

MS. BAILEY: M. Chairnman, are you ready?

The first casethis norningis application
nunber 17472 of John Coequyt and Al exandria Page
pursuant to 11 DCVR 3104.1 for a special exception to
construct a rear addition to a single famly detached
dwel I'i ng under section 223 not neeting the side yard
requi renents. That's section 405. The property is
zoned R-1-B, and it's located at 616 Wiittier Street,
Nort hwest, square 3166, |ot 812.

CHAI RPERSON GRI FFI S: Excel | ent. Good
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nor ni ng. If you wouldn't mnd just turning your
m crophone on at the base? Wuld you state your name
and address for the record?

MR, COEQUYT: John Coequyt, 616 Wiittier
Street, Northwest.

CHAI RPERSON GRI FFI' S:  Excellent. And, as
you have just noted, you know very well this is a
speci al exception under section 223 as you have not
nmet the rear yard requirenents at the prem ses of 616
Whittier Street.

You' re the owner of the property. |Is that
correct?

MR. COEQUYT: Yes. And it's a side yard
requirenent.

CHAI RPERSON GRI FFI'S:  What did | say?

MR, COEQUYT: Rear.

CHAI RPERSON GRI FFI'S:  Oh, funny. It says
it right in front of me, "side yard."

MR, COEQUYT: Ckay.

CHAI RPERSON GRI FFI'S: There it is. kay.
| think the record is very conplete, noting all those
aspects that we're going to get through, but
specifically, of course, Ms. Weeler is here with the
ANC and al so the graphic representation. |'Ill just

giveit toyouif you have any short other aspects you
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want to focus the Board' s attention on.

MR,  COEQUYT: | would just like to say
that we have a letter in support from our next-door
nei ghbor, who woul d be the nost i npacted. And we have
signatures that we received for the ANC neeti ng of al
t he nei ghbors around t he house.

So this is a very mnimal inpact in our

nei ghbor hood. 1t doesn't extend significantly beyond
t he back of the house. It doesn't inpact the view
lines or anything light. So | hope that we can get

t he support of the Board this norning.

And | would also like to note that we have
been going through this process for quite sonme tine.
And anything that can be done to expedite it so we
have a screened porch before the end of the summer
woul d be wonderful .

CHAI RPERSON GRIFFI'S:  What is taking so
| ong?

MR. COEQUYT: It sat at the Zoning Board
for five nonths while they decided which |aws that it
was or which rules --

CHAI RPERSON GRI FFI'S:  You nean t he Zoni ng
Adm ni strator?

MR COEQUYT: Yes. [|I'msorry.

CHAI RPERSON GRI FFI'S:  That's okay.
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MR,  COEQUYT: Lack of know edge of the

process is probably part of the problem that it's
taken so long, but yes, it sat for a long tine.

CHAI RPERSON GRI FFI'S:  Okay. Good. Wth
you today is?

M5. WHEELER:  Faith \Weel er.

CHAI RPERSON GRI FFI'S: | ndeed.

M5. WHEELER: ANC conmi ssi oner for BO2 of
818 Whittier Place, Northwest.

CHAI RPERSON GRI FFI'S: A very good norni ng
to you.

M5. WHEELER: Good nor ni ng.

CHAI RPERSON GRI FFI S: Let's get through
this very quickly because | tend to agree that it's --
well, on face, I'm not sure why this is here, but
we're going to process this very quickly and nove
ahead with this. |I'mnot sure that it would, but I'm
not even going to take the tine to get into it.

W' re here for a special exception of 223.
Unl ess there's anything el se that you have to provi de,
we can nove right ahead to our governnent reports on
this application.

(No response.)

CHAI RPERSON GRI FFI'S:  Very wel | . Let's

nove ahead to the Ofice of Planning' s support and
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recommendati on; however, only if we waive our rules
and regul ati ons and accept their report because it is
not tinmely.

Let ne hear any opposition to that from

t he Board.

(No response.)

CHAI RPERSON GRI FFI S: Not hearing any
opposition, | think we can take it into the record and

nove ahead. Very good norning, Sir.

MR,  MOORE: Thank you, M. Chair. ' m
John Moore of the Ofice of Planning. M. Chair and
Board nmenbers, of course, the Ofice of Planning will
stand on the record in support of the application.

CHAI RPERSON GRI FFI'S:  Thanks. Thank you
very much, M. Moore. | do appreciateit. And if the
applicant doesn't have a copy of the report, they
shoul d pick one up before they leave. | think it is
an excel |l ent one.

The inmportant aspect of this, of course,
is |ooking at the conditions, the overall conditions,
and whet her anyt hi ng arose out of O fice of Planning's
anal ysi s and al so your testinony and any subm ssion to
the record, whether it would tend to adversely inpact
the lighter air, the surroundi ng area.

Their photographs and, actually, their
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ki nd of graphic representation where this would be is
very hel pful. Qoviously it's based on information
that you provided them and they have obvi ously shown
that it would not tend to inpact those. And they've
al so indicated that they do not believe that there are
ot her special treatnents that shoul d be prescribed by
t he Board.

| would note also that the building was
built in 1927. 1s that correct?

MR, COEQUYT: Yes.

CHAI RPERSON GRI FFI S: Excel | ent. Ckay.
Any questions of the Board of the Ofice of Planning?

(No response.)

CHAI RPERSON GRI FFI S: Do you have any
cross-exam nation of the Ofice of Planning?

(No response.)

CHAI RPERSON GRIFFI'S:  Very well. Thank
you very nuch. Let's nove ahead, then. W can go
right into Ms. Weeler, the ANC s presentation

M5. WHEELER: The ANC supports the
application and encourages the expedition of this
approval , hopeful | y, by the Board of Zoning
Adj ustnent. Thank you.

CHAI RPERSON GRI FFI'S:  Excellent. So the

ANC has a general position of not being opposed to
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screened-in porches or -- no. W appreciate that. W
appreci ate you bei ng down here, of course, personally
to present that report -- it's very inportant -- from
the ANC-4B. And we note in the record that that does
neet all the requirenents of being granted a great
wei ght, which it now will be afforded.

Let's nove ahead, then. | don't have any
ot her governnent reports attendant to this application
or associ ations unl ess anyone else is aware of any.

| woul d ask for anybody here present today
in regards to this application 17472 if they would
like to cone forward: persons in support, persons in
opposition. Not noting any persons present to provide
additional testinony, | would turn it over to you for

any closing remarks you m ght have.

MR, COEQUYT: All right. | think we have
sai d enough.

CHAI RPERSON GRI FFI S: | ndeed. | can
imagine -- | will take two seconds -- why it probably

| anguished in the Zoning Adm nistrator's office,
al though the tinme period nay not be a correct anount
inthe level at which the anal ysis shoul d take, but |
i mgi ne they may well have thought, is this needing
relief or not?

| think all of us also in review of this
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in fully reading the record intended to ook at it
wonderi ng whether it needed -- we nay, in fact, issue
a letter attendant to this if the Board cones into
consensus of if this had not or did not inpact any
ot her aspects that are regulated with the zoning
regul ations. How does it tip itself into requiring
relief?

Two twenty-t hree, however, i s an excel |l ent
provi si on, whi ch does set up a speci al exception. And
nost oftenit's atinely process. And so we certainly
hope that it runs in the future, not necessarily for
this but in the future for others.

That being said, | woul d nove approval of
application 17472 for the special exception and ask
for a second.

VI CE- CHAI RPERSON M LLER:  Second.

CHAI RPERSON CGRI FFI'S:  Thank you very much,

Ms. MIler
Any ot her further corments, deliberations?
(No response.)
CHAI RPERSON GRI FFI'S: W do have a notion
before us. It has been seconded. | would ask for all

menbers in favor to signify by saying "Aye."
(Wher eupon, there was a chorus of "Ayes.")

CHAI RPERSON GRI FFI'S:  Opposed?
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(No response.)

CHAI RPERSON GRI FFI' S:  Abst ai ni ng?

(No response.)

CHAI RPERSON GRI FFI'S: M. Bail ey?

MS. BAI LEY: M. Chairman, the vote is
being recorded as 4:0:1 to approve the application.
M. Giffis made the nmotion. Ms. MIler seconded.
M. Mann and M. Etherly are also supporting the
notion. And we don't have a Zoni ng Conmi ssi on nenber
with us at this tinme.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch.

| don't see any reason why we woul dn't
wai ve our rules and regulations to a sumary order
unl ess t he appl i cant has any opposition or other Board
nmenbers have any concerns. Not noting any concern or
opposition, we'll issue a sumrary order on that.

M5. WHEELER: Thank you, sir.

CHAI RPERSON CGRI FFI'S:  Thank you very much.
Have a pl easant afternoon.

MR. COEQUYT: Thank you.

CHAI RPERSON GRI FFI'S:  Ms. Weel er, thank
you, very good to see you.

Let's nove ahead, then, and call our next

case.
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MS. BAILEY: Application nunber 17476 of

Amy and Peter Pastan pursuant to 11 DCVMR 3104.1 for
special exception to allow a rare addition to an
existing single famly dwelling under section 223 not
neeting the | ot occupancy requirenments of section 403
and nonconform ng structure provisions, subsection
2001.3. The property is zoned R 2, and it's |ocated
at 3727 Jocelyn Street, Northwest, square 1873, |ot
52.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch. Good norni ng.

MR. PASTAN: Good norni ng. My nanme is
Peter Pastan, and | |ive at 3727 Jocelyn Street,
Nor t hwest .

CHAI RPERSON GRI FFI'S:  Excellent. |Is the
ANC present today, 3G ANC?

MR. PASTAN. | don't believe they are, but
they did send a letter in support of the application.

CHAI RPERSON GRI FFI' S: I ndeed. Exhibit 21.
| just want to see who all is here. Wll, et nme turn
it over to you for any opening renmarks you have.

MR PASTAN: | sort of am like the
previ ous applicant. Good norning, everybody. e
applied for a building permt late |last spring, found

out in the fall that because of the narrowness of ny
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side yard, which | guess is four inches too narrow,
that we woul d need a speci al exception to allowus to
build our 11 by 11-foot deck in our back yard.

You know, | could go on and cry and stuff,
but, you know, | guess that's kind of the gist of the
matter.

CHAI RPERSON GRI FFI S: Probably woul dn't
hel p the case.

MR. PASTAN. Oh, it mght.

CHAI RPERSON GRI FFI'S: But tell nealittle
bit about whether you have heard any objectionable
concerns that were arisen from--

MR. PASTAN. Frankly, yes. The Ofice of
Pl anning has conme out to nmy house a few tines. The
first time they were there, they didn't seemto think
| needed a special exception. Then they suggested |
nove ny deck four inches so that | had five feet, but
apparently that wasn't really all owabl e.

The only probl emthat they have nowis the
back | anding. M stair that cones out of ny kitchen
you know, which | need to get out of ny kitchen to get
to ny back yard, they say puts nme over the 50 percent
limt, to make nme |i ke 51 percent.

But | guess ny architect and | thought

t hat because of provision 2503.4, stairs leading to
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the ground froma door located in the story in which
the principal entrance of the building is | ocated may
occupy any yard required.

CHAI RPERSON GRI FFI'S: Right. W'Ill get to

all of that. And | think that is inportant to bear up

MR. PASTAN. Right.

CHAI RPERSON GRI FFI'S:  -- because there's
a mpjor threshold question here that Ofice of
Pl anni ng has put before us.

MR. PASTAN. Right.

CHAI RPERSON GRIFFI'S:  And that is, if it
does tip you over 50 percent, of course, you're no
| onger able to invoke a special exception. It's a
vari ance, which is obviously --

MR. PASTAN. Right.

CHAI RPERSON &Rl FFI S: -- | nmean, not
obviously, but it's a higher threshold of test. But
let nme ask you, sticking with a special exception
because your calculations are comng in under 50
percent. They're 49 sonething or other.

MR. PASTAN. Right.

CHAI RPERSON GRI FFI'S:  Are you awar e of any
ot her concerns of your neighbors or any of the

adj acent properties interns of the light and air that
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woul d be i npacted?

MR. PASTAN. No. And all of ny neighbors
have written notes to the ANC supporting the --

CHAI RPERSON GRI FFI'S:  So you' re not aware
of anything. Very well. Then | suggest that we nove
right to M. Jackson and ask himto tell us a little
bit about his analysis of how he got to the variance
and also wish himfirst a very good norning.

MR. JACKSON: Good norning, M. Chairman,
menbers of the Conm ssion. The nane is Arthur
Jackson, Devel opment Use Specialist, District of
Col umbia O fice of Pl anning.

Thi s has been an interesting case. As M.
Pastan i ndicated, | visited the site nunmerous tines to
assess what the existing situation is and also
contacted his architect and his processor. They are
all very hel pful

And the conclusion that | canme to was in
our dealings with the Ofice of Zoning Adm ni strator
that the cal cul ati on of the area, building area, would
have to include the rear landing. And, as such, it
pushed t he area of the buil ding over because it's over
four feet above grade and since in that case, it
pushed the total building area | ot occupancy over the

50 percent limt.
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CHAI RPERSON @RI FFI S: And it's an

interesting point that you bring up. Actually, if we
| ook directly at your page 3 of the analysis of the
O fice of Planning, also the applicant's page 3, each
have provi ded cal cul ati ons of what would go to total
buil ding area, of which, of course, you would then
calculate into | ot occupancy or percentage thereof.

What M. Jackson has just laid out, do |
understand you correctly in your conversations with
the Zoning Admi nistrator that he had indicated that
the I anding of the stair, which is 54 feet represented
by you, would count towards | ot occupancy?

MR,  JACKSON: | have to clarify that
st at enent . What we have, we have been working
cooperatively with the Zoning Adm nistrator --

CHAI RPERSON GRI FFI'S:  Sure.

MR. JACKSON. -- to reviewplans. And we
have a person in our office who is our point person.
So, essentially, that was an in-house conversation.

CHAI RPERSON GRI FFI'S:  Okay.

MR JACKSON: However, based on that, the
procedures that are the norm in the Zoning
Adm nistrator's office, | was inforned that a porch,
a rear porch that was above four feet above grade

would be to be included in the area calcul ations,
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bui | di ng area cal cul ati ons.

CHAI RPERSON GRI FFI'S:  Okay.

MR. JACKSON: So in past experience, that
woul d typically be their interpretation, we felt that
it was prudent to give the applicant the sufficient
relief togo forward with this applicationif we could
support it.

CHAI RPERSON GRI FFI'S:  Sure, sure. | think
we wouldn't be spending nuch tinme on it, really,
unless it didtipit over to a threshold, which | know
you are very well-aware of.

You just nmade a statenent, though, in
ternms of the past procedure it's your understanding
that that has in the past been cal cul ated into.

MR. JACKSON: Qur understanding is that
the general rule is anything above four feet above
grade is calculated into the building area and,
therefore, the | ot occupancy.

CHAI RPERSON @GRl FFI S: Ckay. CGood.
O hers? Comments, questions?

VI CE- CHAl RPERSON M LLER:  Well, |'mjust
| ooking at the regul ations and what defines buil ding
area. | don't know. It says, "Nor shall it include
portions of a building that do not extend above the

| evel of the main floor of the main building."
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And | ' mwonderi ng, does t he | andi ng ext end
above the main |level of the building?

MR JACKSON: No, it does not.

VI CE- CHAI RPERSON M LLER: How do you
reconcile that definition?

MR. JACKSON. W consi der anything above
four feet to be -- even though it is on the ground
level, we would include that in the building area
because that's our understanding of how the Zoning

Adm nistrator's office would interpret it.

CHAI RPERSON Rl FFI S: Ckay. O her
comment s?

(No response.)

CHAI RPERSON CRI FFI S: Very well. M.
Jackson always has very thorough and | think very

substantive analysis. And, as he has indicated, this
is from conversations within the Ofice of Planning
that would calculate that 54 square feet into the
bui | di ng area, which would then go to | ot occupancy,
which would tip this out under special exception.

| rregardl ess of that and fundanental ly, |
t hi nk, looking at this provision, | disagree on three
elenents to this. One, beginning with the applicant
said and stated that 2503. 4, the provision of the fact

that structures in required open spaces, it |eads,
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it's stairs into the ground froma floor |ocated on a
story on which the principal entrance of the building
is |located may occupy any yard required. Cbviously it
can occupy that. It wouldn't go towards |ot
occupancy. Gbviously it wouldn't be calcul ated to.

Part and parcel, in fact, the building
code requirenent would require a landing for a stair.
You couldn't bring a stair flush to a door that opened
out. And, of course, nost doors that woul d be egress
or exterior doors would open out.

Therefore, our zoning regulation 2503.4
mght, in fact, cone into conflict with the building
code, which | don't think the intent would be in terns
of that provision that would require open spaces.

The ot her el enent that Ms. MIler actually
just brought up -- and there is one nore in the
bui | di ng area, but that one, again, we | ook at how we
support the fact of not above the main floor of the
residential function, obviously trying to say, "Wll,
we have to get in and get out of those" and noting
that everything isn't laid out on a perfectly |evel
grade. So it's anticipating that.

And, thirdly, we allow for projections of
bal conies of five feet that would not count towards

bui | di ng area.
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MEMBER MANN:  Under which provi sion woul d

we do that?

CHAI RPERSON GRI FFI'S:  Yes. Well --

VI CE- CHAI RPERSON M LLER: | think that is
in building area definition as well.

CHAI RPERSON GRI FFI'S:  Anyway, it's a | ast
pi ece that just talks about how and what would it
actual ly count toward and why we are actual |y counting
towards it if you think about it fundanmentally, what
| ot occupancy is trying to regulate, this is a very
smal| piece to it.

So in this particular circunmstance, |
t hink generally continuing anyway, | see the | anping
area as part of the stair and the stair construction
and, therefore, do the two come under specifically
2500 but also | think fall well within the definition

and intent, if not direct, of which 199, building

ar ea.
O hers?
VI CE- CHAl RPERSON M LLER:  |"'m not sure
concur with your interpretation of 2503.4, but | do

believe it definitely falls in the building area
exception because it's not above the | evel of the main
fl oor of the main building.

CHAI RPERSON GRI FFI S: How would you
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construct a stair without a |anding?

VI CE- CHAI RPERSON M LLER: You woul dn't.
|"m just saying that when your regulations entail
cal cul ations for certain reasons, |'m not sure that
it'"s clearly included in that provision. That's all.

| nmean, if they exenpt the stairs, but
they didn't exenpt a landing per se, you could
probably read it either way, |ike maybe they didn't
intend to exenpt the landing or nmaybe it's just
i ncl uded.

|"mjust saying | don't necessarily find
that conclusive. To ne, it seens totally conclusive
in the building area definition. So in this case, |
don't believe a variance would be required.

CHAI RPERSON GRI FFI'S: Okay. Very well.
Any ot hers?

(No response.)

CHAI RPERSON  GRI FFI S: l's it t he
concurrence of the Board, then, that this would

continue as a special exception? |Is that correct?

M. Mann?

MEMBER MANN:  Yes.

CHAI RPERSON GRI FFI S: Ckay. Excel | ent.
Let nme just make note, as M. Jackson laid out -- and
| think, again, it's an excellent analysis. He

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

36

actually went through the entire analysis, the
vari ance, and actual ly was supportive of the vari ance,
which, again, | think is very assisting in |ooking at
this case, that supportive anal ysis, that you actually
could nmke the variance, which is the higher
t hr eshol d.

That being said, let'sturnit over to M.
Jackson. Do you have any ot her conments?

MR JACKSON: No, M. Chairnman.

CHAI RPERSON CGRI FFI'S:  Okay. Anything el se
you want to highlight in your analysis, then?

MR, JACKSON:  No.

CHAI RPERSON GRI FFI S: Ckay. Excel | ent.
Agai n, appreciate it. | thinkit is very inportant to
go through as we look at this now and the special
exception. Let's nove ahead, then. Let's see if the
Board has any other questions for the Ofice of
Pl anning or the applicant.

(No response.)

CHAI RPERSON @RI FFI S: Not noting any,
let's nove to the ANC s report. Again, let ne ask
you, is the ANC represented today? Not noting any ANC
menbers, we will note exhibit 21 in support
recommendi ng approval of the application.

| do believe that neets all of our
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requirenents. | didn't see anything that did not
neet. Very well. Then let me ask, is there anyone
present here who has -- application 17476, persons

present to provide testinony in support of the
appl i cation?

(No response.)

CHAI RPERSON GRI FFI'S: I n oppositionto the
appl i cation?

(No response.)

CHAI RPERSON CRI FFI S: Very well. Not
noting any others that are in support or in opposition
to provide testinmony, | turn it over to you for any
cl osing remarks you m ght have.

MR. PASTAN. No. Just good norning, M.
Jackson. | didn't see you conme in. Thanks for your
help. And that's it.

MR JACKSON: You're wel cone.

CHAI RPERSON GRI FFI S: Excel | ent. Very
well. Any other questions fromthe Board? Coments?

VI CE- CHAI RPERSON M LLER: | would just
also want to thank M. Jackson for an excellent
report.

MR. JACKSON:. Thank you.

CHAI RPERSON GRI FFI'S: Very well. |If there

are no other coments or questions fromthe Board, |
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woul d nmove approval of application 17472 for a speci al
exception under section 223 for not neeting the side

yard requirenments, prenmses 616 Wittier Street,

Nor t hwest .
MR. PASTAN. No. [It's Jocelyn Street.
CHAI RPERSON GRI FFI'S: Is that the right --
no. I'msorry.

MR PASTAN. Sorry.

CHAI RPERSON GRI FFI'S: | was throw ng t hat
out. And, of course, it is a 223 for 3727 Jocelyn
Street, Northwest.

MEMBER ETHERLY: Second it, M. Chair.

CHAI RPERSON CGRI FFI'S:  Thank you very much.
It is very clear. And | did appreciate, actually, M.
Jackson' s report, al so excellent anal ysis, both on the
speci al exception and the vari ance.

But also the conputation brings up, |
think, a very fascinating topic that hopefully we have
clarified today. There was not any evidence, of
course, that this would tend to or did inpact, |ight
air, adjacent properties in a negative way.

And the graphic representation actually
was very helpful in this case. O course, it is one
of the requirenents under 223, specifically the deck

el evations to the rear but also the plan that showed
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the rel ati onship between that which is proposed deck
that is not exceeding the 4 feet above the adjacent
gr ade. And that is a landing and stair and its
rel ationship to each of those, which help for a great
and full understanding of this.

That being said, we will open it up to
others, the floor, for deliberation.

(No response.)

CHAI RPERSON GRI FFI S: Not noting any
others for deliberation, we do have a notion before
us. It has been seconded. | would ask for all of
those in favor to signify by saying "Aye."

(Wher eupon, there was a chorus of "Ayes.")

CHAI RPERSON GRI FFI'S: Opposed?

(No response.)

CHAI RPERSON GRI FFI' S:  Abst ai ni ng?

(No response.)

CHAI RPERSON GRI FFI' S: Very well. W will
record the vote.

MS. BAI LEY: M. Chairman, the vote is
being recorded as 4:0:1 to approve the application.
M. Giffis nade the motion. M. Etherly seconded.
M. Mann and Ms. MIller are in support. And there is
not a Zoni ng Conm ssion nmenber present at this tine.

CHAI RPERSON GRIFFI'S: Geat. Thank you
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very much, M. Bail ey.

No, | don't see any reason for a full on
this. Unless anyone has any objection to waving our
rul es and regul ati ons, we can issue a sunmary order.
Summary order? Do you have any objection to that?

MR. PASTAN. No thank you.

CHAI RPERSON GRIFFI'S:  Very well. Thank
you very rmuch

MR. PASTAN: Thank you.

CHAI RPERSON GRI FFI'S:  Good | uck with t hat.

MR. PASTAN. Thanks a | ot.

CHAI RPERSON GRI FFI'S: Well, | don't think
it's out of order to state to the Board and also to
the staff that we mght want to nenorialize our
anal ysis of that today. And |I'mnot sure that | would
do that, but | would certainly work with you to put
t oget her perhaps a neno fromthe Board of some sort.

Okay. Very well. Let's nove ahead, then.

MS. BAILEY: The third case this norning,
M. Chairman, is application nunber 17470 of Theresa
M Roberson pursuant to 11 DCVR 3103.2 for a variance
fromthe | ot occupancy requirenents under section 43,
a variance from the side yard requirenents under
section 405, and a variance from the nonconform ng

structural provisions under subsection 2001. 3.
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This is to allow a rare addition to a
single famly rowdwelling. The property is zoned R 2
and is located at 1320 Randol ph Street, Northeast,
square 3969, lot 17.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch. A very good norning.

| f you would state your nane and address
for the record, please?

M5. ROBERSON: Theresa M Roberson, 1320
Randol ph Street, Northeast.

CHAI RPERSON (Rl FFI S: Excel | ent. Good
nor ni ng, Ms. Roberson. Your building was al so built
in 1927. 1s that correct?

MS. ROBERSON: Yes, sir.

CHAI RPERSON GRI FFI S: Excel | ent. kay.

Let me turn it over to you for presentation of the

case.

M5. ROBERSON: |'mnot quite sure what |
am supposed to say. | believe the record speaks for
itself and is conplete. | have talked to all of ny

nei ghbors, and they did sign a petition in support.
And for DCRA, | sent certified letters to ny nei ghbors
on either side. And as far as | know, | have no
obj ections in the nei ghborhood to ny project.

CHAlI RPERSON @RI FFI S: Excel | ent. Thank
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you. O course, as a little bit of difference of the
cases that you have just heard before us, this as a
variance -- those are special exceptions to the
variance -- rests itself solely in any kind of
negati ve i npacts.

Yours, of course, you're being asked to
establish that there is a uni queness to your property.
And also out of that wuniqueness is a practical
difficulty in neeting the regul ations.

You made a submission, actually -- it's
exhibit 20, which I think outlines it very well. Let
me just ask you if I amunderstanding this correctly.

First of all, you're indicating that your
buil ding was built in 1927, which is a uni que aspect
in terms of the regulations because it was built
before our zoning regulations actually came into
exi stence and t he fact t hat t he physi cal
characteristics of your property are also unique in
your presentation that the lot is narrow and i s snal
for the R-2 district. |Is that correct?

M5. ROBERSON:. Yes, sir.

CHAI RPERSON GRI FFI S: Excel | ent. Ckay.
And then as we looked at the -- we also have the
t opographi c nature of this that cones into play when

you're putting on what is a very snmall addition and
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reconfiguration of the rear of the property. Thereis
an i ssue of the door placenent in this also. |Is that
correct?

M5. ROBERSON: Yes, sir.

CHAI RPERSON CRI FFI S: And what is the
i ssue there?

M5. ROBERSON: | believe it's because the
door is being noved that access to the rear has to be
provided with this deck.

CHAI RPERSON Rl FFI S: Ckay. | see.
Right. So as the grade drops away, obviously you need
a leveling deck as you cone out a little bit nore
substantially than a |[|anding, and that wll
accomodat e the rear yard, the use of the rear yard,
and al so the exiting of the first floor of the house.

MS. ROBERSON: Yes, sir.

CHAI RPERSON GRI FFI S: Ckay. You know,
we're looking at this. And it does inpact the |ot
occupancy; al so the side yard; and, of course, 2001. 3,
which is the additions to nonconform ng structures as
nonconform ng, those two aspects above. It would be
a special exception if it was bel ow 50 percent of the
| ot occupancy, which it is not. | think we have a
good under st andi ng of this.

Anyt hi ng el se you woul d |'i ke to provi de at
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this point?

M5. ROBERSON: No, sir.

CHAI RPERSON @RI FFI S: Very well. Why
don't we nove directly ahead to the O fice of Planning
t hat has done a very substantive report. Wre we just
handed a -- | don't know what we were just handed.

A very good norni ng.

MR. MORDFI N:  Good norni ng, Chair, nenbers
of the Board. | am Stephen Mordfin with the Ofice of
Pl anni ng.

The subj ect property is unique as aresult
of its width, area, and sl opi ng t opography, the extent
that the basenent is fully exposed at the rear. It
woul d be a peculiar and practical difficulty to not
permt an increase in percentage of |ot occupancy so
as to provide access to the rear yard fromthe main
| evel of the row house without obstructing access to
t he garage and driveway.

To not permt a decrease in the side yard
because of +the resulting deck wll not be of
sufficient width to accommopdate either the rel ocated
back door or the staircase to the rear yard and to not
permt an addition to the existing nonconform ng
structure so as to allow access to the rear yard from

the dwelling wthout obstructing the driveway and
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gar age.

The granting of these variances will not
inpair the intent, purpose, and integrity of the zone
pl an because the building position is necessary to
all ow for continued access to the rear yard fromthe
mai n | evel of the dwelling, is a nmedium necessary to
provi de access from the rear door, and as an open
structure will not add to the appearance of bulk on
t he subj ect property.

Ther ef or e, the Ofice of Pl anni ng
recommends approval of the application as submtted by
the applicant. Thank you.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nmuch. | noted you have fantastic plans in
your report and, actually a very fun way that you have
utilized them These are fromthe applicant. |Is that
correct?

MR.  MORDFI N: From the applicant, the
fl oor plans.

CHAI RPERSON GRI FFI' S: Yes.

MR.  MORDFI N: The proposed first floor
plan, that is fromthe applicant.

CHAI RPERSON GRI FFI S: Ckay. Did you
submt those into the record?

MS. ROBERSON: Yes, sir.
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CHAI RPERSON CGRIFFI'S:  You did? | don't

have them which is why they're even nore fascinating
within the Ofice of Planning' s report.

Ms. Bailey, do you show any in the
official file?

MS. BAILEY: Yes, M. Chairman, the plans
were in the file. M. Nyarku is going to pull that
file for you.

CHAI RPERSON GRI FFI'S:  Onh, perfect. That
woul d be great. In the neantinme, before we have
those, let nme just ask to make up sone tine in | ooking
at those plans. \What is the area in your analysis
that was actually inpacting the | ot occupancy there?
It's the portion that is noted as having treks
decki ng.

MR MORDFIN. |I'msorry. Wat decking?

CHAI RPERSON GRIFFI'S:  It's just treks.

MR. MORDFI N.  Ckay.

CHAI RPERSON GRIFFI'S: It's the point that
| ooks at to me reading these, it would be in the
exterior portion or are there portions onthe interior
t here al so?

MR MORDFI N: No. Al of the interior
constructionis withinthe existing screened-in porch.

CHAI RPERSON GRI FFI'S:  Got you.
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MR,  MORDFI N: The deck is necessary to

access the plant area because the rear door is being
relocated from the kitchen to one side of the
property, to the plant room because a breakfast room
i s proposed just outside of the kitchen. And then the
pl ant room which is an unheated area, is where the
rear door would be and will be the logical place to
rel ocate it to.

CHAI RPERSON GRI FFI'S:  Fasci nating. Okay.
That makes a heck of a | ot of sense. And calling that
entire stretch all the way across the back of the
buil ding, calling that a stair | andi ng woul d push the
[imt of your understanding. |s that ny projection?

MR,  MORDFI N: I'"m sorry? The stair
| andi ng outside the rear door?

CHAlI RPERSON CRI FFI S: Vell, | was just
differentiating it fromthe case that we just heard,
whi ch was the stair that went up to the back door t hat
had a | andi ng, and this, which has the structure that
goes across the entire length of the back of the
bui | di ng.

That woul dn't necessarily be a | anding.
It obviously is --

MR. MORDFIN:. Well, it would be a | andi ng

except for the fact that the garage and the driveway
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are directly below this. And by locating the
staircase there, you would put the staircase into the
dri veway and bl ock access to the garage.

So, therefore, this deck, which is only
four and a half feet w de, crosses the rear of the
house to the other side so that the relocated
staircase does not block access to the garage and
dri veway.

CHAI RPERSON GRI FFI S: So the door can
change direction but the stair can't nove. And it's
very clear on the elevation that is submtted here now
that |I've seen them Excellent.

Ckay. Any ot her guestions?
Clarifications? Yes?

VI CE- CHAl RPERSON M LLER:  How about this
deck in the context of building area? Is it included
per this definition? Is it above the main level ? |
nmean, is it -- what is the definition? Right. Does
it extend above main |level of the main building?

MR MORDFIN: The deck?

VI CE- CHAI RPERSON M LLER:  Yes.

MR MORDFIN: No. It extends out fromthe
main | evel .

VI CE- CHAI RPERSON M LLER: So why do we

include it in |lot occupancy?
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MR. MORDFI N: It's nore than four feet

above. Because of the topography of the | ot when you
get to the rear yard, the nmain | evel is one story up.

VI CE- CHAI RPERSON M LLER: | understand
that. We talked about that in the |ast case about
determning it based on the four feet or determning
it based on the main level. |Is this different from
the other case in that anal ysis?

MR. MORDFIN: |'mnot fam liar enough with
t he other case to know how that one --

VI CE- CHAl RPERSON M LLER: Ckay. | nean a
deck versus a landing with respect to --

CHAI RPERSON GRI FFI'S: | think we can have
a strong case for that. It's an interesting piece in
the building area definition because it says that it
woul d not i ncl ude portions of the building that do not
extend above the main | evel of the main floor of the
bui | di ng. So if we have the nmain |evel, obviously
that's pretty clear, right?

| f placed so as not to obstruct |ight and
ventilation in the main building or of buildings on
adj acent property. So | think the first threshold
measur ement woul d be that four feet, which M. Mrdfin
is talking about. | think that's good.

Then the next one is, who nakes that
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j udgnment? Who decides if it is? And | would say that
it actually goes to the Zoning Administrator in the
permtting process. So in this specific case where
|"m going, | think we have a determ nation fromthe
Zoning Administrator that it needs relief because it
was referred to us by Ms. Ogena on Cctober 12th, 2005.

So in this instance, the  Zoning
Adm nistrator if -- | think what you were sayi ng,
tend to agree, they nay have been able to have said
t his doesn't extend above the main | evel of residents
and don't find any evidence that this woul d i npact the
light and air. | do not believe that this needs
relief.

But now we have this referral fromthem
W could say you don't need relief or we could just
process this through that I'mtotally open on either
end.

Does that nake sense?

MR MORDFI N Yes.

CHAI RPERSON GRI FFI'S:  How woul d you |i ke
to proceed? Sure.

VI CE- CHAI RPERSON M LLER: | mean, to be
consistent with ny position in the previous case, |
woul d say it might not need that relief. That's just

the | ot occupancy, though. | nmean, it's here for
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other relief as well, correct? Side yard?

CHAI RPERSON GRI FFI'S:  Yes, exactly.

VI CE- CHAI RPERSON M LLER: Ckay. So we
still need to proceed?

CHAI RPERSON GRI FFI'S:  Ri ght.

VI CE- CHAI RPERSON M LLER: But | have a
guestion on the side yard discussion. Just perhaps
you can explain nore to ne what you nmean. And that's
on page 4, in which you say in the first sentence that
t he appl i cant proposes to extend t he existing 0.5-foot
si de yard.

And then in the |ast sentence that you
referred to the property as a middle unit of atriplex
or row house w thout side yards and because the deck
-- okay.

So |I'm wondering, why do you say it
doesn't have a side yard at the end and at the
begi nning you say it has a 0.5-foot side yard?

MR. MORDFI N:  The exi sting dwel ling has no
si de yards. And then built onto the rear of this
dwel ling are the screened-in porches, which are set
off of the side lot lines half a foot on each side.
So it's just the screened-in porches that provide the
hal f-foot side yard. The main dwelling provides no

si de yards.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

52
CHAI RPERSON GRI FFI'S:  Excel | ent.

VI CE- CHAI RPERSON M LLER:  Thank you

CHAI RPERSON CGRI FFI'S:  That' s a good poi nt .
| think that was clear in your witing and not clear
in the graphics because we didn't have these draw ngs
at this scale, although they were in the OP's report.

So if we're looking at a property line
here, it's pretty clear that there is no side yard,
noting |I'm just looking at A-4 of the applicant's
drawings in the subm ssion, that this sets in half a
foot. And that's where the indication of a --

VI CE- CHAl RPERSON M LLER:  Thank you very
much.

CHAI RPERSON GRI FFI'S: (Okay. And that's an
exi sting condition?

MR MORDFI N Yes.

CHAI RPERSON Rl FFI S: Ckay. CGood.
Anyt hi ng el se?

(No response.)

CHAI RPERSON @RI FFI S: Very well. | f
there's nothing further, do you have any questions of
the O fice of Planning?

M5. ROBERSON: No, sir.

CHAI RPERSON GRI FFI'S:  Ckay. Not noting

any cross to the Ofice of Planning, |et's nove ahead.
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| don't have any other attendant governnent reports.
W do have ANC-5A not reporting on this.

Were you aware of the ANC taking this up?

M5. ROBERSON: Yes, sir. | had spoken
with the ANC. | advised themin January of ny plans.
And, as far as | know, they're in support of ny

proj ect .

CHAI RPERSON GRI FFI S: Ckay. But you
didn't do a presentation down there?

M5. ROBERSON: No, sir. That was not
necessary.

CHAI RPERSON GRI FFI'S:  Very well. Let ne
ask, then, if anyone el se here present on application
17470 wishes to provide testinony in support or in
opposi tion.

(No response.)

CHAI RPERSON GRIFFI'S:  Noting that we are
alone in the hearing room | don't anticipate any
ot her testinony com ng forward.

Let' s nove ahead, then, for any other | ast
comments or conclusions that you have, summations.

M5. ROBERSON: No, sir.

CHAI RPERSON GRIFFI'S:  Very wel | . Board
nmenber s?

(No response.)
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CHAlI RPERSON GRI FFI'S: The record is ful

onthis. 1 think we just need to make a determ nation
of if we are actually going to deliberate or we are
going to be decisive in the fact that the |Iot
occupancy variance i s not required. Wy don't we take
that up i medi ately.

O course, it would be determ native. It
would still need to be here for a variance under the
2001, which is also attendant to 405.9.

Di scussions on the first? M. Mnn?

MEMBER MANN: | would |ike to hear again
Ms. MIller's explanation for why she believes that
it's not required.

VI CE- CHAl RPERSON M LLER: | believe it's
not required because it doesn't add to the |ot
occupancy because of the definition set forth in 199
under building area, which says, in pertinent part,
“Nor shall it include portions of a building that do
not extend above the level of the main floor of the
main building if placed so as not to obstruct |ight
and ventilation of the main building or of buildings
on adj oi ni ng property."

And in this case, it does not extend above
the I evel of the main floor of the nmain building. And

| believe we would be finding in this case that it
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doesn't obstruct light and ventilation of the main
bui I di ng or of buildings of an adjoining property.

MEMBER MANN: Okay. | guess | don't have
any probl emexcept onits face. The one thing that is
difficult for ne to envision is when we conpare it
wi th other cases that we have heard -- and I'mtrying
to reach back in ny m nd without any docunentation in
front of ne what kind of differentiates this fromthe
ot her.

But what is the option, then, that we
accept that the Chairman said, that it was referred to
us by the Zoning Administrator's office? So we just
accept that at face val ue?

VI CE- CHAI RPERSON M LLER: Yes, in which
case we would just grant the variance nost |ikely,
along with the other variances in the same uni queness
and practical difficulties and adverse inpacts would
be consi dered.

MEMBER  MANN: Then would there be
advant ages or disadvantages to using one approach
versus the other?

VI CE- CHAl RPERSON M LLER: The advant age of
not processing it would be to be consistent in our
anal ysi s.

CHAI RPERSON GRI FFI'S:  Excellent. | think
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we can be consistent in our analysis and, frankly, go
either way. | think that the strong aspect that the
Zoning Adm ni strator put it to us, we are now st eppi ng
inthe shoes of the Zoni ng Admi ni strator to determ ne.
So | would have to go to whether this would inpact
light or air.

And I'm totally understanding and agree
with you on howthis is witten into the definition.
But then | goto the plans. And, unfortunately, it was
great that we had the plans, actual inpact plans, in
the Ofice of Planning's report, but | did not have
any of the other plans for ny review before this.

I'"'m looking at the section. This is
covered, that deck, on the outside. And it's an open,
kind of a trellis. Am | correct on the four-foot
portion?

M5. ROBERSON: As the drawi ngs indicate
t hat, yes.

CHAI RPERSON GRI FFI'S:  And so qui ck, not to
spend a lot of tinme on this, but to the fact of the
matter that we didn't get into, | don't know where the
ot her properties on the adjacent side are, how they
| and or where they're |ocated or anything el se.

| don't think this inpacts it negatively

in any way but in just in security and insurance of
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the processing of this application. | would suggest
that we nove ahead under the Zoning Adm nistrator's
recommendati on that we review this and then take that
up as a vari ance.

| think it's a phenonenal design, quite
frankly. | think it really animates and utilizes a
very small space very well, but that's an aside.

However, to renove it totally from not
impacting and falling within that definition, | think
we need nore information. | don't think we need to
get into that as | think it's a strong variance case
t hat we could nove ahead with

Does that nake sense?

VI CE- CHAI RPERSON M LLER  Yes, that nakes
sense. | think that's a good reason to consider it
t hat way.

CHAI RPERSON CGRI FFI' S:  Okay. Then, lastly,
| woul d just underscore the fact that | totally agree
wi th your reading of the definition. And, in fact, if
anything, we ought to -- well, | think that's
appropriate authority of the Zoning Administrator to
revi ewt hese and nove ahead w t hout havi ng t hese count
towards building area in the future.

However, there we are. Anyt hi ng el se,

then? Any other information that we need?
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(No response.)
CHAl RPERSON (RIFFI'S: | think the record

is very full on this. And I think we should proceed

with it. |If there are no other further coments or
guestions required, |  would nove approval of
application 17470 -- and that is for the three

vari ances all attendant to the sanme reconfiguration of
the rear door -- and ask for a second.

VI CE- CHAI RPERSON M LLER:  Second.

CHAI RPERSON CGRI FFI'S:  Thank you very much,
Ms. Mller. The variance, of course, is for the
additions to the 2001. 3; the side yard under 403, and
also -- or, rather, lot occupancy; and al so the side
yard in 405.9.

The nonconform ng aspect, of course, has
been not ed. The rear addition of this existing
condition, step off the property in order to nake it
conform ng, which would have had to have been done
when that was originally built, they woul d have had to
nove substantially nore distance, eight feet, |
believe it is, inthe R 2 zone. They are just half a
foot off, obviously maki ng a nonconf or mance.

W have gone through in ternms of the | ot
occupancy and the inpact. It is very clear the

uni queness of this one, the topography drops off
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substantially. So there obviously has to be a | arge
stair and landing to it.

The di m nished size of the R 2 lot and
al so the location of the garage below this when you
start to reconfigure your exit, the stairs can't nove.
Qobvi ously you have to get fromthe rear door to the
stairs. It's fairly straightforward.

And a very dimnished |level of relief is
bei ng requested here. | don't think this would intend
to inpair the intent and integrity of the zone plan
certainly. And it does not go agai nst any public good
t hat has been evidenced in this case today.

And so | will support the application, of
course, and open it up to others for further
deli beration. Unless there are any ot her coments, we
do have a notion before us. It's been seconded. Al
those in favor signify by saying "Aye."

(Wher eupon, there was a chorus of "Ayes.")

CHAI RPERSON GRI FFI'S:  Opposed?

(No response.)

CHAI RPERSON GRI FFI'S:  And abst ai ni ng?

(No response.)

MS. BAILEY: M. Chairnman?

CHAI RPERSON GRI FFI'S:  Yes?

MS. BAILEY: The vote is recorded as 4:0:1
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to approve the application. M. Giffis made the
not i on. Ms. MIller seconded. M. Mann and M.
Etherly are in support. And there is not a Zoning
Comm ssi on nenber present at this tine.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch. W do appreciate it.

| don't think there is any reason to i ssue
a full order on this. Unless there is any objection
to doing so, we woul d wai ve our rul es and regul ati ons
and issue a sunmary order.

MS. BAILEY: Thank you, sir.

CHAI RPERSON CGRI FFI'S:  Thank you very much.

M5. ROBERSON: Thank you, sir.

CHAI RPERSON GRI FFI'S:  Thank you very much
and enj oy.

Very well. |Is there any other business
before the Board this norning?

MS. BAI LEY: Not for the norning, M.
Chai r man.

CHAI RPERSON GRI FFI S: Not hearing any
ot her further business, let's adjourn.

(Wher eupon, a luncheon recess was taken

at 11:46 p.m)
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AAF-T-EERNOON S-ESSI-ON
(1:32 p.m)

CHAI RPERSON CGRI FFI S: Good afternoon,
| adi es and gentl enen. | call to order the 16th of
May, 2006 afternoon public hearing of the Board of
Zoni ng Adjustment of the District of Colunbia.

My name is Geoff Giffis, Chairperson
Joining ne today is the Vice-Chair, Ms. Mller; and
our ot her esteenmed nenber of the Board, M. Etherly.
Representing the National Capital Planning Comm ssion
with us is M. Mann. And for this afternoon's case,
we have Zoni ng Conmi ssioner M. Turnbull with us for
the entire afternoon, in fact.

The schedul e and order of our hearings for
this afternoon's cases are available for you. They
are | ocated where you enter into the hearing room on
the table there. You can pick one up and see where
you are in the chronology. It should be fairly self-
explanatory as we have a very limted but exciting
schedul e for this afternoon.

Let me just run through this. And |
appreci ate everyone's patience as we had alittle bit
of executive session to get through during our |unch
break. However, there are very inportant aspects to

t he hearing of which you are all now about to enbark
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on.

First of all, I'm going to ask that
everyone turn off their cell phones and beepers and,
actually, | have been asked to have you turn off your
Bl ackberries also as they wll di srupt t he
transm ssion of all these inportant aspects in the
hearing room And those two major inportant ones are
the court reporter whois sitting on ny right is going
to be creating the official transcript.

Attendant to that, there are several very
i nportant things. | am going to ask that everyone
fill out two witness cards prior to comng forward to
speak to the Board. Those witness cards are avail abl e
at the table in front of us. Two cards filled out go
to the recorder prior to com ng forward.

Second, we are bei ng broadcast |ive on the
Ofice of Zoning's Wb site. So attendant to that and
to make sure that you are on the official record and
transcript, when you come forward to speak to the
Boar d, I'm going to have you make yourself
confortable, sit down, make sure your m crophone is
on. And you will need to state your nane and address
for the record. You only need to do this once. And
t hen we can proceed with the i nportant i nfornmation and

testinmony you will provide the Board.
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Al so, we wi I | probably reorient boards and
such as in our new configured hearing room of which
sorme of you might be famliar. Qhers this may be the
first tinme we are being broadcast live on the Ofice
of Zoning's Wb site. There are canmeras all through
the room So any displays will actually be able to be
transmtted. And, therefore, all vyour fans and
glowing audience in the world will be able to see
those as well as we do on the Board.

That being said, the order of procedure
for special exceptions and vari ances, we al so have an
appeal. But | amgoing to wait to call the appeal to
go through the order of that appeal. But for the
speci al exception and variances, first we hear from
the applicant in their case presentation. W then go
to any government reports attendant to that
appl i cation. The Ofice of Planning or possibly
Department of Transportation m ght have had anal ysis
submi tted.

W will then, third, go to the Advisory
Nei ghbor hood Conmi ssion, which will be reporting on
each of the cases. Fourth, we wll call for any
persons or parties in support of an application to
provi de testinony or case presentation. Fifth would

be persons or parties in opposition to a case. And,
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sixth, finally, we will turn to the applicant, give
t hem an opportunity to provide rebuttal w tnesses and
al so to provide any closing remarks or concl usi ons.

Cross-exam nation of all wtnesses is
permtted by the applicant and parties in a case. So
i f you provide testinony, soneone i s probably going to
come up from the other side and ask you questions.
And they're going to be direct questions. And they're
going to be sinple answers back.

Cross-exanmination is only permtted by
those parties within a case. The ANC wi t hin which t he
property is located is automatically a party in the
case. It is an inportant aspect that should be
under st ood.

At the conclusion of our hearings, our
case record wll be closed. The Board only
del i berates on the case that is created before us. So
we ask that if thereis inportant information that you
want us to deliberate on, to nake our decision on,
that you put it into the record, either in witing or
orally today, in your testinony.

When we end our hearings, we will concl ude
and nake the statement that the record is finally
cl osed. No information beyond that, then, is accepted

into the record unless, of course, the Board makes
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specific provisions to accept additional material
Those are the kind of details we will get to at the
closing of any case. So don't worry too nmuch if you
haven't taken copious notes at this tine.

The Sunshine Act requires that we do
conduct all of our hearings in the open and before the
public. This Board does enter into executive session,
both during or after hearings on a case. For
i nstance, like today at lunchtine, we were review ng
the facts on each of the cases that we're going
through this afternoon. And sonetines after a
hearing, we nay deliberate briefly on a case. This is

in accordance wth our rules, regulations, and

pr ocedur es. It is also in accordance with the
Sunshine Act. W will nake every -- well, there it
is.

Let ne say a very good afternoon to Ms.
Bailey on ny far left fromthe Ofice of Zoning. M.
Ritting fromthe Ofice of Attorney General is with
us, meking sure we don't get into legal trouble; and
also M. My, with the Ofice of Zoning, who has just
stepped of f, but he will be with us for the afternoon.

Wth that, | amgoing to ask that everyone
who is planning to testify before the Board today to

pl ease stand and give your attention to Ms. Bailey.
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She is going to swear you in.

MS. BAILEY: Wuld you pl ease raise your
ri ght hand?

(Wher eupon, the witnesses were sworn.)

MS. BAILEY: Thank you.

CHAI RPERSON CGRI FFI'S:  Excel l ent, in which
case we're now ready to hear any prelimnary matters.
Prelimnary matters are those which rel ate to whet her
a case wll or should be heard today, requests for
post ponenent s, wi t hdr awal s, whet her  proper and
adequat e noti ce has been provi ded. These are el enents
of prelimnary matters that the Board needs to take up
i mredi ately.

| f you are not prepared to go forward with
a case or you believe that a case is on the schedul e
for this afternoon that should not proceed, | would
ask that you come forward as an indication of having
a prelimnary matter and have a seat at the table in
front of us.

Ms. Bailey, I'mgoing to ask you if you
are aware of any prelimnary matters for the Board's
attention.

MS. BAILEY: M. Chairman, nenbers of the
Board, to everyone, good afternoon. No, sir, staff

does not have any.
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CHAlI RPERSON @RI FFI S: Excel | ent. Thank

you very rmuch.

Not seeing anyone cone forward with a
prelimnary matter, why don't we call the first case
in the afternoon?

MS. BAILEY: Application nunber 17473 of
JPI Devel opnent Services LP pursuant to 11 DCVR 3103. 2
and 3104.1 for a variance from the residential
recreation space requirenments under section 773 and a
special exception for nultiple roof structures
pursuant to sections 411 and 770. 6.

This is to allow the devel opnent of a
multi-famly residential building in the GC3-C
district at prem ses 900 New Jer sey Avenue, Sout heast.
The square is 738. And the lots are 1, 11, 14 through
18, 21, 25, and 27.

CHAI RPERSON CGRI FFI'S:  Thank you very much.

MR GLASGOW Good afternoon, M.
Chai rman, nenbers of the Board. For the record, ny
name is Norman M d asgow, Jr. of the law firm of
Hol | and and Kni ght representing the applicant in this
case.

Here with me today are Ms. Ruth Hoang of
JPI Devel oprment Services on behalf of the applicant;

M. Doug Martin of the Preston Partnership, who is
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down on ny far right; Ross McWIlianms of McWIIians
Ball ard, real estate marketing consultants. Steven
Sher is also in attendance here, the Director of
Zoni ng and Land Use Services of Holland and Kni ght.

M. Martin is subnmtted as an expert in
residential high-rise apartment building design and
architecture. | think we have copies of his resune to
be submtted; M. MWIIlians, an expert in apartnent
condoni ni um marketing and desi gn. And he has been
accepted as such by the Board i n that capacity before.
M. Sher is submtted in zoning and | and use.

CHAI RPERSON GRI FFI S: Excellent. W're
passing it around. W' Il take a brief noment just to
take a quick ook at that. [|'Il take any questions or

conditions of the Board as we establish our expert

Wi t nesses.

Can | just ask as we junp into this case
of application 17473, first of all, is the ANC 6D
present ?

MR. LI TSKY: Yes.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch.

Al so, are there other persons present
t oday who are preparing or thinking they will provide

testinmony, a show of hands, either in support or in
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opposi tion?

(Wher eupon, there was a show of hands.)

CHAI RPERSON GRIFFI'S:  Very well. kay.
Let's proceed. Any questions? M. Martin? Does the
ANC have this? Did you see this, M. Mrtin's?

O course, what we're doing is |I'm now
taking in opinions to advise ne of whether we
establish expert w tnesses. W have been asked to
establish three expert wi tnesses, two of which have
been before us before and established. | think we can
di spense with those fairly quickly. And | don't have
any difficulty unless any others have questions or
conments to advi se.

M. Martin, | think, certainly as studio
director, the experience is extensive. And we can
nove forward with the expert in architectural design.

MR. GLASGOW Thank you, M. Chairman.

Bef ore proceeding with the testinony of
the witnesses, | would like to give a brief opening
statenent outlining the areas of relief requested.

First, wth respect to the subject
property located on New Jersey Avenue, Southeast
between Eye, K, and First Street, Southeast and
conprises alnost the entirety of square 738, the site

is zoned C-3-C and is located in the Capitol South
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recei ving zone.

Wth the acquisitionof TDRs, the property
can be constructed to a height of 130 feet, a 10 FAR
as a matter of right. And that is what the applicant
is intending to do.

Al nost all of this building will be used
for residential purposes with a small anount of ground
floor retail. Residential recreation space is
provi ded by a pool and pool deck area on the second

floor and then a pub, conmunity room and fitness

center.

The total square footage of these areas i s
over 10,800 square feet. ['"m sorry. It's about
10, 500 square feet. In proceeding with devel opnent of

the project, it was determ ned that special exception
relief would be required for the nunber and | ocation
of roof structures and variance relief from the
residential recreation space requirenents.

In proceeding to establish that the
applicant has net its burden of proof, we have
subnmitted a statenment of applicant. W assune that
t he Board nenbers all have a copy of the statenent of
applicant and had an opportunity to --

CHAI RPERSON GRI FFI S: Absol utel y. I n

fact, I've read every word of it.
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MR. GLASGOW Well, thank you.

We al so understand that the Ofice of
Planning is in support of the application and that
their report is on file.

CHAI RPERSON GRI FFI' S: Yes.

MR GLASGOW The manner in which the
applicant has net its burden of proof is set forth in
t he statenment of applicant under Roman nunerals V and

VI and the Ofice of Planning report on pages 3

through 6. |If there are no prelimnary questions, |
would like to proceed with the testinony of the
Wi t nesses.

CHAI RPERSON GRI FFI S: Any prelimnary
guestions of the Board? Carifications?

(No response.)

CHAI RPERSON GRI FFI'S:  Very wel | . Let's
proceed.

MR. GLASGOW Ms. Hoang, woul d you pl ease
state your nane and address and identify yourself for
the record and proceed with your testinony?

MR.  HOANG My name is Ruth Uchiyana
Hoang. I am with JPI Devel opnent Services. Qur
address is 8300 G eensboro Drive, Suite 600, MLean,
Virginia 22102. Good afternoon, nenbers of the

Board, Chairman Giffis.
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W are here before you today to ask for,
as Chip nentioned, a variance on the residential rec
space requirenent as well as an exception on the roof
structures.

Just to give you a quick overview of the
site, you can probably see sonme of the boards to ny
right. The site is located at New Jersey Avenue
First, and K Street.

Currently the uses on the site include a
one-story structure, whichis the Nexus Gold Cub. It
al so has six townhome structures, five of which we
have al ready denoli shed because they were unsanitary
and sonewhat of a hazard. So we went ahead and
started cleaning up the site. And there are also two
aut o shops.

Qur new devel opnent or redevel opment wil |
include alnost the entire site with the exception of
one of the auto shops, which we will not be including
in the devel opnent.

The project is planned to be a 237-unit
residential building with 4 levels of underground
parking for about 199 spaces. W wll also have
approxi mately 6, 100 square feet of ground fl oor retai
al ong the north and south ends of New Jersey Avenue to

kind of activate the street-front there.
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And we wll also have a nunber of
residential rec space facilities in the building,
including | guess what JPI typically calls our
cl ubhouse anenities, which include a fitness center;
a pub, whichis atype of a coomunity center roomt hat
residents can rent out. W'I|l have the pool, a pool
deck, and sone conference space use.

The current site because it's a very
irregul ar shape, as you can see and it's also a very
smal | block, the total square footage of the entire
block is only about 26,000 square feet. W' re
proposi ng to use about 24,000 of that. But the size
and the shape of the block definitely limt our
ability to be a little bit nore creative or create
somet hing that has a bigger footprint.

So t he shape and size of the bl ock do, in
fact, limt the l|ocations where we can put the
residential rec space as required in the zoning
ordi nance. Al so, because we have 237 units, we have
a | ot of condenser units that need to go on the roof.
Al'l 237 will be on the roof. And so that also limts
where we can put additional residential rec space.

So | believe that based on the shape of
t he bl ock, the anpbunt of residential rec space that we

are providing i s adequate for the project. There has
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been no substantial detrinent to the public in ny
opi ni on.

And the multiple roof structures, we
prefer to have the nultiple roof structures, as
opposed to one big nonstrosity on top of our building
that could be an eyesore.

So, in conclusion, we request a variance
on the residential rec space and a special exception
for the roof structures.

Thank you.

CHAI RPERSON CGRI FFI'S:  Thank you very much.

Questions?

(No response.)

CHAI RPERSON GRI FFI'S:  CGood.

MR GLASGOW | would like to call the
next witness: M. Doug Martin.

MR. MARTIN: Good afternoon. |' mDougl as
Martin. |I'mwith the Preston Partnership. Qur office
is at 3141 Fairview Park in Falls Church, Virginia
| have been practicing architecture in the Washi ngton,
D.C. area for the past 22 years with a very high
concentration in multi-famly residential.

The site is located in Southeast
Washi ngton, D.C. bordered by New Jersey Avenue, K

Street, First Street, and Eye Street. The siteis --
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the barrier of the District is a rapidly devel oping
area with many nulti-famly projects, either under
construction or in the planning stages.

W are in very near proximty, about four
bl ocks, from the Anacostia waterfront and al so near
proximty for the proposed baseball stadium for the
Nat i onal s.

The proposed building is primarily
residential with a fairly small portion of retail on
the first floor, about 6,140 square feet. And there
are two spaces that are |located at the corner of New
Jersey and K and New Jersey and Eye Street.

CHAI RPERSON  GRI FFI S: What else is
happening on that first floor, then? | take it that
that orange is the entrance | obby?

MR. MARTIN. The orange woul d be what we
are using for a seating area that we're including as
part of the residential recreation space. There are
seven residential units on this floor.

CHAI RPERSON GRI FFI'S: | see.

MR. MARTIN: The | oadi ng area, the garage,
the ranp of the garage down to the |ower garage
| evel s, and the |easing space, the leasing office
bui | di ng of fice.

CHAI RPERSON GRI FFI'S:  Ckay. Oh, |easing?
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So this is an apartment buil ding?

MR MARTIN: Yes, it is.

CHAI RPERSON GRI FFI'S: Ckay. Andthenit's
roughly 3,000 square feet of retail. |Is that correct?

MR MARTIN It's 6, 140.

CHAI RPERSON GRI FFI'S: Oh, it's two bays of
3, 0007

MR. MARTIN.  Roughly.

CHAI RPERSON GRIFFI'S:  Is that required?

MR MARTIN:. As far as | know, retail is
not a part of the requirenents.

CHAI RPERSON GRIFFI'S: Ckay. So here is
anot her aspect on the first floor that you' re putting
in to make it kind of however maybe it's positioning
mar ket for you, but it's certainly sonething different
t han just another unit.

MR. MARTIN Qur lot sizeis 23,940 square
feet with an FAR 10. That would permt us to build
239,410 square feet of FAR And we are proposing to
buil d 239,408 square feet, just under the limt.

It's arelatively flat site with the high
point of the site at New Jersey and K and First
Street, about elevation 28. And it goes up to and
goes down t o about el evation 26 at the ot her corner of

the site at Eye and New Jersey. And the average lot's
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el evation is 26.45 feet.

The lot is bounded on all four sides by
the street with the exception -- this would be what we
described, the portion of the block. W are 100
percent coverage, |ot coverage. And the ot
conprom ses everything of the block except this is a
smal | existing structure that would remain, which is
not a part of the project.

CHAI RPERSON Rl FFI S: So you're at 100
percent | ot occupancy at the first |evel. I s that
correct?

MR MARTIN:. At the first level, that is
correct.

CHAI RPERSON GRI FFI'S:  Okay.

MR MARTIN. | would like to just walk you
through the building. As | said, the project is 13
stories tall. The first floor, we went through a
description of what is init, the |obby, and entrance
is off of New Jersey Avenue.

The second floor contains our pool deck
area, which faces First Street. So the bulk of the
building is 13 stories tall with a one-story exposed
portion with a pool deck on the First Street.

CHAI RPERSON GRI FFI'S:  So that is exterior

space?
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MR. MARTIN. The pool and the pool deck

surrounding it would be exterior resi denti al
recreation space, correct.

CHAI RPERSON GRI FFI S: | s that where the
bat hroons are being calculated into the residential
rec? Are they off the pool area?

MR. MARTIN:. There is one bathroomthat is
calculated in the residential rec that Planning did
not dispute. There were others or in fromwhat | am

recalling, the Bl cellar, which would be like an

Engl i sh basenment level. Those are the ones that --
CHAI RPERSON GRI FFI'S: | see.
MR.  MARTI N: -- Planning had an issue
wi t h

CHAI RPERSON GRI FFI'S: Makes sense.

MR.  MARTI N: And then 13 stories from
there up of residential units, cul m nating on our roof
area, which has two enclosed structures, one stair
t hat comes up for mai ntenance i ssues, and an el evat or
machi ne room control room

Wth an addition on the roof, we have two
open-to-sky screen walls that screen a |arge
nmechani cal fan that would -- or two nmechanical fans
t hat back the code-required stair pressurization

And fromwhat we would call the Bl cell ar
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plan is half in and half out of a grade, really. By
code, it works as a basenent. W are having four
residential wunits and the bulk of our interior
residential recreation space, which this would be the
| ocation of the pub, conference room and the fitness
ar ea.

CHAI RPERSON GRI FFI'S: | see.

MR.  MARTI N: And specifically in this
area, this is the toilets that the Planni ng had.

CHAI RPERSON GRI FFI'S:  So t hose are conmon
accessed rest roons?

MR MARTIN: Those would be comon
accessed. The reason they are there, really, is to
serve these functions.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR MARTIN. That's why we felt that it
shoul d be i ncl uded. If we didn't have a pub or a
fitness center or anything like that, we would not
have put them there. And, by code, because we
provi ded these functions, we needed to have them
t here.

And then straight below that, we have 4
| evel s of parking, where we are required to provi de 60
spaces and we're providing 199 parking spaces.

In response to the site, the nature of the
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property line, as | said, we have fronted the buil ding
on New Jersey Avenue with the bulk of it on New Jersey
Avenue and a one-story exposed space on First Street.

The building is 130 feet high, as all owed

by rights. | think | have taken you through the roof
structures. The roof structure has no occupancy
| evel . There is no roof deck, party deck, or
anyt hi ng.

One el enment that does project above the

roof line would be what we're calling a tower. It's
an architectural enbellishnent. It's 100 percent
encl osed. It's not occupied. It's essentially a

crawl space.

CHAI RPERSON GRIFFI'S: Is there any reli ef
attendant to that el ement?

MR. GLASGOW There is norelief attendant
to that el ement.

MR. MARTI N: As pertaining to the roof
structure, we would request two snaller roof
structures that are only nine feet tall, instead of
having one large structure that would grab the whole
t hing, which would be nuch nore visible across the
street.

For the residential recreation space, the

total portion of the exterior space, 5,565 square
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feet, is located on the second floor pool deck, pool
and seating and | oungi ng areas.

As we said, there's a small area on the
first floor off the | obby for a seating area. And in
the Bl |level was where we contain the bulk of the
interior. And the interior areais 4,921 square feet,
giving us a total of 10,486 square feet.

Now, by zoning, straight by the regs, we
woul d be required to provide 2,194 square feet. And
intotal, we are requesting a reduction to 10, 000. |
think | said required is 23,194, and we're requesting
a reduction to 10, 486.

So we are providing 45.2 percent of the
required area. And of that --

CHAI RPERSON GRI FFI'S:  And a percent age of
t he percent age?

MR. MARTI N: Yes, yes. O what we are
provi di ng, 53 percent is exterior space.

CHAI RPERSON GRI FFI'S:  Fifty-three percent
of the 47 percent of the 15 percent required?

MR MARTIN:  Yes.

CHAI RPERSON GRI FFI' S:  Ckay. We've got it.
No problem | think it nakes sense, but let me just
make sure I'mclear with it. O course, 23,194 would

be the total required of your building, which is
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upwards of 230,000 square feet. You're essentially
reducing that in half. So let's round it off. It's
10, 000 square feet.

But of that 10,000 square feet, of course,
the provision, the intent of that regulation, is to
provide it outside. You' re providing over 50 percent
of the 10,000. So it's over 5,000 square feet, which
i s outside.

MR MARTIN:. That's correct.

CHAI RPERSON GRI FFI'S:  Okay.

MR. MARTIN. And we are, again, asking for
speci al exception relief for the roof structure so to
avoi d having one large structure that if we wanted to
encl ose the fan to span.

CHAI RPERSON GRI FFI' S:  Ri ght.

MR. MARTIN:. And, again, all of those roof
structures that are nine feet tall or |ess.

CHAI RPERSON GRI FFI'S: So your putting it
into the filing, it kind of flies in the face of the
intent of 411 in terns of dimnishing the visual
impact if you connected it all because what you're
saying is there's nothing in between them all that
needs to be covered.

MR. MARTIN. Exactly.

CHAI RPERSON GRIFFI'S: So all those little

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

83

squares up there that | ook |like nice pavers but are
actually rooftop units, as you have indicated, are no
hi gher than what ?

MR MARTIN:. These are, | think, 30 inches
by 30 i nches by 30 inches.

CHAI RPERSON GRI FFI'S:  Okay. So | ess than
three feet off the roof area.

MR MARTIN:  Yes.

CHAI RPERSON GRI FFI'S: And you just have
the two stairs, the pressurization fans?

MR. MARTIN. They woul d be about ni ne feet
tall, but they're open to the sky.

CHAI RPERSON GRI FFI S: So, just to be
clear, it's not a stair that's com ng up onto the roof
but, rather --

MR MARTIN: There is one stair that does
come up on --

CHAI RPERSON Rl FFI S: Yes. | got that
one, but the one on the north is just that's just a
| arge fan.

MR. MARTIN. A fan that provides the code-
required stair pressurization of the stair bel ow

CHAI RPERSON GRI FFI'S: Sure, sure.

MR MARTI N: That doesn't conme to the

r oof .
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CHAI RPERSON GRI FFI'S: Sur e.

MR MARTIN. So within the building, we
have two egress stairs. And we are --

CHAI RPERSON GRI FFI'S: Ri ght, right, right,
but just for the enclosure provision, of course.
Okay. There it is.

MR MARTIN. And | guess for recreation
space, we're requesting a variance pertaining to the
areas provided. | think that about waps nme up.

CHAI RPERSON GRI FFIS: M. Mller?

VI CE- CHAl RPERSON M LLER: Ofice of
Planning referenced in their report that your plans
have been anended to renove the roof deck patio. Can
you address that?

MR, MARTI N Yes. W originally had a
smal | roof deck in this corner of the area and cane to
realize that it would be a very unpleasant space
because it was surrounded by a sea of HVAC condensers
t hat woul d be maki ng a great deal anount of noise and
provi ding a great deal of putting out of heat. And it
woul d be used in the summer.

Qur conclusion was it would be very
unlikely people would actually use it.

VI CE- CHAI RPERSON M LLER:  So is there no

space on the roof that woul d be conduci ve to people's
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use?

MR. MARTIN. Not as we have designed it,
no.

VI CE- CHAI RPERSON M LLER:  And what was t he
space you were referringtoinl think the first |evel
that was a seating area?

MR MARTIN. It's a seating area off the
| obby. 1It's a seating and conversation area, where
you may have coffee or read a newspaper or whatnot.

COW SSI ONER TURNBULL: M. Chairman, |
wonder if | mght ask a question?

CHAI RPERSON GRI FFI'S: Yes?

COW SSI ONER TURNBULL: M. Mrtin, the
Board with the el evati ons, the east el evation, the top
one, is that nore current than the docunments that we
have?

MR MARTIN. No. It is essentially the
sane.

COWM SSI ONER TURNBULL: Well, | guess I'm
confused. Wat woul d appear to be in our plans and on
t he el evation that we have, which would be the towers
and that, you have one white tower that | see in the
m ddl e there, in the center.

MR. MARTIN: Actually, let ne --

COWMM SSI ONER TURNBULL: It appears to be
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20 feet. It appears to be as high as your so-called
t ower .

MR, MARTI N: | was incorrect. It's not
nore current. It's actually older. This elevation

goes back to the point when we did have a roof deck,
before we renoved it. So it represents two stairs
coming up and a taller elevator machine room So we
t ook an el evator to the roof.

What is current and accurate woul d be the
el evations that are in your package.

COW SSI ONER TURNBULL.: Ckay. So your
pent houses are approxinmately nine feet tall?

MR MARTIN:. That's correct.

COW SSI ONER TURNBULL: | guess ny only
corment is that your wonderful little tower at the
corner there seens to be in one way al nost a stretch
of the word "tower." If I look at your colum, it's
like 15 by 30 feet. And with the roof overhang, it's
27 by 42 feet dinension-wise. | nmean, |'m guessing.
|"mjust trying to scal e your draw ngs.

MR. MARTIN:. Wthout doing this, | don't
have the nunbers in nmy head, but | think you're in the
bal | park, yes.

COWMM SSI ONER TURNBULL: It just seens |ike

it's an awful -- | nean, in one way, it's a nice
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feature, but it seens like it's a lot of noney to
encl ose sonmething that | first thought was a | uxury
pent house or sonething up there.

MR. MARTIN. No. As represented here, it
is essentially just a craw space. The roof slab
continues on. W were providing amninml two-foot by
t wo-foot access to it for maintenance if needed.

COWMM SSI ONER TURNBULL: I'm just curious
at what point we define what is a tower and where it
ends size-wise. It just seens like they're getting
bi gger and bi gger as we see these things. And it just

seens to be before long, it could be another bay

| ar ger. And at half the building, it is still a
tower, | guess.

| beg the question. It's a rhetorica
guestion. You don't have to answer that. |It's just

| guess | see these things on the Zoni ng Conm ssion.
| begin to wonder where enbel | i shments are | eadi ng us.

But it's just an aside. Thank you.

CHAI RPERSON GRI FFI'S:  Excellent. 1 guess
in our summer recess, we could like invoke our
authority and bring back the 1910 Hei ght of Buil di ngs
Act and reinvestigate it here and see where they cone
up or not. There isn't any point, actually.

It's funny. Just to take a mnute of
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di scretioninternms of this enbellishment, when | | ook
at 411 and the penthouse structures -- and | think
that was one of the worst regul ations we have in the
DCVR because supposedly its intent is to make sure
that they are nore connected with the building and
that's not sone awful thing that we |ook at,
nmechani cal pent houses.

And, vyet, part of the provisions like
we're seeing here, part of the provisions is that we
make them that top |level of a kind of a cake |ayer,
all the same, no undul ation, no creativity or anything
of that nature.

And then we | ook at sonething like this.
| thought, wow, perhaps we should start to require
this kind of articulation or penthouse structures in
order to really animate these buil di ngs.

Anyway, | wasn't struck with the sane. |
appreci ate your opinion. | wasn't struck with the
same reaction to this. And | thought it really hel ps
the building in terns of breaking it down. The bays
have done sonething, not that we're a design board
here, but, nonetheless, we'll take a noment.
Especially with the height of this building, how it
kind of holds itself on that corner, | think is kind

of dramati c. But there it is.
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COWM SSI ONER TURNBULL: | guess ny only --

and al though I'mnot in standing against the feature
per se. | just begin to |look at things like this and
| ook at the language of what is in there, where it
tal ks about spires and towers. And | look at this.
When does it becone that big or when does it becone
another ten feet taller?

At sonme point there is a fine thing where
you get into the words "spire" and "towers" and
"features,” although 1 think that this does not
distract fromit. It just begs the question of at
what el evations and size do you begin to define what
that is.

CHAI RPERSON  GRI FFI S: Sur e, sure.
Under st ood. Ckay.

MR GLASGOW | would like to call the
next witness, M. MWIIians. Wuld you please
identify yourself for the record and proceed with your
testinmony?

MR McWLLIAMS: Hello. M nane is Ross
MW I lianms. | amthe President of McWIIians Ballard.
W are a new hone sal es and marketi ng conpany | ocat ed
here in Washington, D.C. at 801 Pennsyl vani a Avenue,
Northwest. | live at 700 Sixth Street, Southeast on

Capital Hill, about 7 blocks fromthe site. So it's
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of particular interest to ne.

| was asked to cone here today to discuss
anenities space as it relates to 900 New Jersey
Avenue. And it's our wunderstanding that current
zoning requires ten percent anenities space relative
to the gross square footage of the building. We
believe that a cormunity this size at four and a hal f
percent i s adequate.

Anenities space we believe should not
necessarily correlate to the size of a building. A
150 to 250-unit buil ding woul d be confortable with the
same amenities spaces.

As we see it, there are three types of
buildings. One is a snaller building. It's about a
50-unit building, where you see nothing nore than a
| obby as an anenity. You get 50 to 150 units where
you see nunerous amenities, but you don't see a pool
because pools seemto be a drag on condoni ni um f ees.
And once you get above 150 units, it seens that the --
as long as you're requiring things like a conmunity
room a community center, a fitness center, a pool,
and in this case a pub, we believe that that is
certainly adequate for anything 150 and above.

Particularly at this location with the

wat erfront uses and the new bal | park, we certainly as
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t he marketing conpany woul d be selling those sorts of
anenities as a part of this building as nuch as it
woul d be a part of the comunity.

W think that at some point anenity spaces
| ose utility because there are only so many anenities
that a resident needs. And | think that's it.

MR. GLASGOW Thank you, M. MWIIians.
The next witness is M. Steven Sher, our | ast w tness.

MR SHER M. Chairman, nenbers of the
Board, for the record, ny nane is Steven E. Sher, the
Director of Zoning and Land Use Services with the | aw
firmof Holland and Knight.

| don't have a lot to add in this case to
what the Board has already heard from the other
Wi t nesses and what you have el ucidated in the formof
guesti ons.

On the roof structure, the basic reason
for the multiple roof structure is the two stair
towers. The building code wants to push those towers
as far apart as possible. The translation of those
towers to the roof wants to put themtogether. So you
put themin one enclosure.

So what happens i s when you' ve got themat
this end of the building, says he, placing his hands

far apart, when you take that all the way up to the
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roof, you wind up with two different |ocations where
those project to the top of the building.

And to put them all in one enclosure
requires a great deal nore bul k on the top of the roof
than you would get if you separate them one in this
encl osure and one in that enclosure.

So we believe that because of the nature
of the building as an apartnment house and the
operation of sane with the stairs at either end of the
corridor, that it makes sense to have the roof
structures in two separate encl osures, rather than put
a screen wall nerely for the purpose of connecting
t hem

On the residential recreation space, you
have a situation where because of the size of the
building at 10 FAR 231,000, alnost 232,000 square
feet, when you lay that out, when you put in all the
ot her space that needs to go along with it, as M.
McW I Iianms just testified, when you provi de t he anount
of space that the building seens to require for
itself, you wind up at about half of what the ten
percent requirenment woul d be, as opposed to the total
of 23,000 that would be required by the regul ati ons,
the size of the lot, the shape of the lot, the size

and function of the building, the amount of space in
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the building all translate into a bigger requirenent
than seens to be demanded under the circunstances.

What happens if you had to provide that
extra anount of square footage is you are costing
yoursel f program somewhere in the building. It's
either parking. It's either residential units. It
m ght be retail space on the ground floor, all of
whi ch seemto serve ot her val uabl e purposes and whi ch
woul d seemto be a worse trade-of f than providing the
addi ti onal anount of recreation space.

In addition to the other anenities that
have al ready been pointed out, i Mmedi ately to the east
of this site, you have the com ng Canal Bl ocks park
system that starts at M Street and goes between the
two pieces of 2nd Street to the north up to Eye
Street. And that will be a mmjor recreational and
residential anenity for the area as it is devel oped
over time.

So, for all of those reasons, | think we
have laid out the basis for the approval of the two
areas of relief: the special exception and the
vari ance.

CHAI RPERSON GRI FFI S: Excel l ent.  Thank
you very rmuch

Do we have any docunentati on of that park
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systemthat is being proposed?

MR SHER | don't think we submtted it.
There are designs that were -- there was a design
conpetition that the Ofice of Planning had. And they
selected a design. But | don't believe at this point
it's noved nmuch beyond the sel ection stage.

CHAI RPERSON Rl FFI S: Ckay. O her
guestions? M. Etherly?

MEMBER ETHERLY: Thank you very much, M.
Chai r.

Just very quickly. And these two
guestions will be directed to M. Sher. As the Ofice
of Planning indicated, it's not substantial an area,
but the issue, if you could, could you speak to the
issue of the two snmaller rest roons and their
inclusion in the residential rec space requirenent?

And t hen perhaps a | arger question is just
getting a sense of what you think the site line wll
ook like. | take it that this will be visible from
t he Sout heast - Sout hwest Freeway. And |I' mjust ki nd of
curious, if possible, perhaps of getting a sense of
what that site line mght Iook like fromthe freeway.

MR. SHER The first question, on the rest
roons, inny mnd, it's just a question of locationin

the building. |If the rest roons had been put inside
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the health club, | don't think anybody would have
asked t he questi on whet her they were appropriate to be
i ncluded as part of that cal cul ation.

As it is, they serve not only the health
cl ub but the other comunal facilities on that floor.
So they were noved outside of the health club and put
in a conmon hallway. They wouldn't be there but for
t hose communal facilities on that B-1 |evel

So we thought there was no reason not to
count them within that recreation space requirenment
just as if you had a storage roomin the rec club
where you had weight stored. You would count that,
too, because it's all part of the space and the
facilities that serve it.

As to the view of this space from the
freeway, | suspect at the nonent you would see it.
And there may be places that you will always see it.
But this is an area that is devel opi ng and t he general
hei ght . And let's just forget the FAR, but the
general hei ght of buildings is goingto be higher than
what is there now.

And | think over time, giventhat thisis,
| guess, two bl ocks south of the freeway or one very
long block perhaps, -- 1'm not sure there's an

intervening block in there -- | think over tine, the
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view of this site fromthe freeway will be -- | don't
want to say obscured. |'Il just say bl ocked by ot her
construction that will occur in the future.

But, notwi thstanding any of that, the
Zoning Conmission determned that this was an
appropriate location for a receiving zone and
established the matter-of-right heights at the width
of the street plus 20 feet up to the maxi mumup to 130
because the site fronts on New Jersey Avenue, which is
wi de enough to allow that height as well as First
Street, which is also wi de enough to all owthe hei ght.
It's a matter-of-right scenario.

MEMBER ETHERLY: Okay. Thank you.

Thank you, M. Chair.

CHAI RPERSON GRI FFI'S:  Thank you.

Any ot her questions? M. Mller?

VI CE- CHAl RPERSON M LLER: | wonder if you

can just be a little nore specific as to why it's
practically difficult to add any nore residential rec
space. And | heard generally that there wasn't any on
the roof, but | didn't totally understand why there's
no space up there.

MR.  SHER: Ckay. As M. Preston

i ndicated, there are actually two roof levels: one

above the first floor on the first street side of the
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buil ding where the pool is. And so that is, in
ef fect, roof space that is being used for recreation.

There is the high roof on top of the 13th
floor, whichis essentially, I'll call it, a backwards
L shape that starts on the -- well, it's alnost the
bar nore than an L on the New Jersey Avenue si de.

And, as you can see fromthe sheet marked
A-201, which is the roof plan, the system design for
the building is a series of individual condenser units
for the property, rather than one single chiller in a
| arge roof structure, as would be the case for an
of fi ce buil ding.

| know you have seen a | ot of residential
building plans laid in. | would say npbst of them
many of them nost of them but probably not all of
them have had these condenser wunits on the roof
because it's a means of neking people aware of how
much energy they're using.

| f you have a separate condenser unit on
the roof, it can be separately netered to the
i ndi vidual unit, rather than just that it all feeds
into one building. And when people are aware of how
much they're paying for electricity or gas or what ever
the function is, you're a little nore, I'll use the

word, conservative in how high you dial up the air

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

98

conditioning or how far down you dial the air
conditioning or up you dial the heat.

So as a building design, it is becom ng
nore common to have t hese condenser units on the roof.
When you | ook at the number of units required for a
building, it's 237 units and it's 237 condenser units,
as M. Preston indicated, roughly 3 by 3 by 3, there
isn't much | eft over on the roof once you do that.

Now, if this were an office building, you
wouldn't find that. You would find one central
heati ng and cooling tower in the m ddle surroundi ng an
el evator, override, a couple of stairs, and that woul d
be it. You would find a roof deck, and it would be a
whol e heck of a | ot easier to do.

VI CE- CHAl RPERSON M LLER: | gather there
isn't any other space that really nakes sense to be
devoted to recreation space?

MR. SHER As M. Preston went through the
bui | di ng, we have taken the space. | don't want to
say it's left over. W've taken what we think is an
appropri at e amount of space for residential recreation
space.

If you start to have to provide nore
you're taking away either wunits or parking or

conceivably the 2 6,000 square foot retail spaces on
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the first floor. It seened that the trade-off was
nore favorable interns of elimnating the residenti al
space given M. MWIlians' theories and opinions
about how much space we actually need in the building
to not take away fromthe programof the buil ding but,
rather, reduce the space to what seens to be a
reasonabl e | evel

CHAI RPERSON GRI FFI'S:  Anyt hing el se? Any
ot her questions? Yes?

MEMBER ETHERLY: Just very, very quickly.
| understand the inpacts that you could have to the
program of the building if the zoning regs were
applied, but have you quantified what potentially
woul d be the i nmpact on your units or your retail space
if you were required to recoup that or if you were
required to lose that?

| think it was up to a floor and a hal f of
program space if you had to conply wth the
residential rec requirenent. What would that
translate to in terns of lost units or |ost space in
your retail areas?

MR GLASGOW It would be all the retai
pl us probably about 4,000 square feet in the parking.

MEMBER ETHERLY: And of the 4,000 square

feet, what would that translate to just in ternms of
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space?

MR GLASGOWN O wunits?

MEMBER ETHERLY: Units and spaces.

MR. GLASGOW Nunber of spaces? Probably
12 parki ng spaces, nmaybe 15, 12 to 15 parki ng spaces.
And we didn't think that that was very realistic
because when you tal k about what the alternative uses
are within a building, you' re looking at what is the
val ue of one space versus anot her.

Par ki ng spaces ri ght now, they would be a
use. Yes, they would be 30-35 thousand dollars a
par ki ng space. And we have nore parking than what is
required. You | ose the parking.

But we know down in this area, we know
with what is going on with the baseball stadium and
under the devel opnents, there is going to be a demand
for the parking space. And we think that there will
be nore adverse inpact on the conmmunity than of not
provi di ng the nunber of parking spaces that probably
are needed for this building, rather than saying,
"Ckay. We have conplied with the nunber of parking
spaces. W'll let those that don't end up with a
par ki ng space fend for thensel ves out on the street."”

MEMBER ETHERLY: Ckay. Thank you. Thank

you, M. Chairnan.
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CHAI RPERSON GRI FFI'S:  Anyt hi ng el se? Very

well. Anything el se?

(No response.)

MR. GLASGOW Thank you.

CHAI RPERSON GRI FFI'S:  Good. Does the ANC
have any cross of any of the other witnesses, any
guestions? Cross questions?

(No response.)

CHAI RPERSON GRI FFI S: Excel | ent. Bring
hi m up. Let's get him a chair somewhere and a
m cr ophone.

MR. LITSKY: Good afternoon. M/ nane is
Andy Litsky. | amthe Chairman of ANC-6D, --

CHAI RPERSON GRI FFI'S:  CGood.

MR, LITSKY: -- representing the ANC. |
di d have a question of M. McWIIlianms. You are going
to be marketing this property, are you, or you are
just a marketing expert?

MR. McW LLI AMS: Just narketi ng.

MR LITSKY: Then it would either be for
you or for Ms. Hoang, who is the developer. | had a
guesti on. Do you have a list of how many studios,
one- bedr oons, and two-bedroom units are going to be
part of this facility?

M5. HOANG We coul d get that information
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to you. | don't have it right here with ne.

MR. LI TSKY: Do you have an i nkling on how
much each of those are going to rent by studio, one-
bedroom and two-bedroom what those ranges are goi ng
to be?

MR GLASGOW M. Chairman?

CHAI RPERSON GRI FFI'S: Yes?

MR GLASGON | want to understand how
thisrelates to the testinony and to the nature of the
relief requested.

MR LITSKY: | guessit will relate to the
testinmony that |I'mabout to give. So | don't knowif
that's --

CHAI RPERSON CRI FFI S: Ckay. Vell, it
woul d be probably nore efficient to put it in your
case presentation --

MR, LI TSKY: Sure.

CHAI RPERSON GRIFFI'S:  -- wunless there's
any direct cross of the --

MR. LITSKY: | do have one, though. There
was a di scussion of the pubs. |1'mcurious. Could you
give ne a description again of what that is supposed
to entail?

CHAI RPERSON GRI FFI'S: O the which?

MR LI TSKY: Pub.
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CHAI RPERSON GRI FFI'S:  Pub?

MR.  HOANG It's basically a community
center type of room You know, it has a bar area. W
don't have a liquor license or anything |i ke that, but
it"'s got TVs. [It's got a pool table, a shuffleboard,
a dartboard, chairs, couches, that sort of thing, a
pl ace where the residents can rent it, hang out, watch
t he gane, have parti es.

MR. LITSKY: So there's no anticipation
t hat al cohol will be served in that area?

M5. HOANG. Not as a JPI type of sponsored
event .

MR. LITSKY: That's great. Too, al so, you
had stated that you antici pate the parking spaces are
going to be likely worth between 30 and 35 thousand
dollars. Have you done a study of what the parking
spaces are selling for, equivalent space -- well,
wat er spaces are equivalent by their nature -- in
ot her areas of the waterfront?

MR, GLASGON We're aware generally of
what parking costs to build and what it is offered for
sale at in projects pretty nuch throughout the
District of Colunmbia. W know how nuch it is that
they cost to build from JPI and nunerous other

clients.
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MR. LI TSKY: Just for information, in

Sout hwest, at |east at Tabor Island, where | Ilive,
par ki ng spaces are now goi ng for $40, 000 for a single.
So factor that into the cal cul ation

CHAI RPERSON GRIFFI'S:  Are these going to
be sol d?

MR GLASGOW It's a |ease.

MR LITSKY: In terns of val ue.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. HOANG For the apartnents, it will be
an additional fee that the residents woul d have to pay
as rent.

MR. LI TSKY: Ckay.

CHAI RPERSON GRIFFI'S:  And you said it's
your understandi ng that they're going for 40,000? Is
t hat what you sai d?

MR LITSKY: Al | can tell you is that

t hey' re going for 40,000 4 bl ocks away, 5 bl ocks away,

close to --

CHAI RPERSON GRIFFI'S: | just didn't hear
t he nunber.

MR. LI TSKY: Yes.

CHAI RPERSON GRI FFI'S:  Okay.

MR. LITSKY: The rest of those questions
| guess | will just have to wait to filter in to ny
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t esti nony.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR LI TSKY: Thanks.

CHAI RPERSON GRI FFI'S:  Good. Thank you
Very wel | .

Anyt hing el se? Any other questions?
Fol | ow up?

(No response.)

CHAI RPERSON GRIFFI'S:  Very wel | . Let's
nmove on to O fice of Planning.

M5. THOVAS: Cood afternoon, M. Chairman,
nmenbers of the Board, |'mKaren Thomas for the Ofice
of Pl anni ng.

And we reviewed the devel opment proposa
for 900 New Jersey Avenue, Southeast and reconmended
special exception relief from the roof structure
requirenents on condition that future rooftop
attendant insulation includes screened antennas. W
al so recommended approval of the variance from the
damage and requirenents for the residential recreation
space.

The proj ect details have been addressed by
the applicant. And | will highlight the requirenents
as our review determned it. First, section 770.6

requires stairways, el evat or, pent houses, and
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nmechani cal equi prrent on the roof to be erected
according to the requirenents of section 411, that
being one enclosure and equal height for all
encl osur es.

I n addition, roof structures nust have a
one-to-one setback fromall roof |lines and not exceed
18 feet, 6 inches in height above the roof.

The Boar d of Zoni ng Adj ust nent rmay approve
deviations to the requirenment of section 411 where
i mpractical because of operatingdifficulties provided
the intent and purpose of the chapter shall not be
materially inpaired by the structure and the |ight of
adj acent buil dings shall not be adversely affected.

The applicant's plan has been anmended to
include multiple roof structures of equal height at
nine feet. The multiple roof structures by thensel ves
woul d reduce t he vi sual inpact, as opposed to a single
| arger structure, which would be required to connect
three roof elenents, including the one roof access,
t he el evator machine room and a screen wall for the
stair pressurization fan. Due to their locations, a
single inclusion for these 3 elenents would be too
| arge at approximately 144 feet |1 ong on a roof of 244
feet in | ength.

W believe that including the staircase
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and pent house into one large structure is inpractical
and contrary to the purpose of providing a reasonable
degree of architectural control upon roof structures.
The roof structures need the one-to-one setback
requi renents at the north, east, and south edges of
t he roof .

The O fice of Planning concludes that the
applicant has satisfactorily net the criteria for
speci al exception relief and that in granting the
relief, the intent and purpose of the chapter shal
not be materially inpaired by the structure.

Wth respect to the recreati on space, the
roof deck part here is no | onger proposed. However,
a pool area as well as other internal aspects of the
buil ding would provide up to 10,500 square feet of
recreation space.

Due to site constraints, the proposed
building is irregularly shaped. Based on the
requi renent for recreation space, 23,000 square feet
of recreation area should be provided. And, the | ast,
shape and resulting design | ocate the roof structures
in such a manner as to nake it inpractical to provide
nmeani ngful recreation areas on the roof. And this
creates a practical difficulty in providing the

required area for recreation space.
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Therefore, we believe that the variance
fromthe ten percent of residential gross floor area
requi renent for residential recreation space can be
granted wi thout substantial detriment to the public
and without substantially inpairing the intent and
integrity of the zoning regul ations.

Thank you.

CHAI RPERSON GRI FFI' S:  Thank you very rmuch.
Excellent report. W do appreciate it. Especially
the aerial photograph in 2005 to give us sonme site
context is appropriate.

You note in one of the conditions that
actually didn't come up in the presentation in the
subni ssions or today's testinony about the antennas.
Are you aware that they are proposi ng antennas?

M5. THOVAS: No, but based on what we
believe is going to be happening in that area with the
hei ght of those buildings and its visual aspects,
especially fromthe freeway, | believe that we would
get requests to locate antennas on these rooftops
because t hey woul d be unusual Iy hi gh. They woul d have
the 130 feet.

CHAI RPERSON GRI FFI'S: Sure.

M5. THOVAS: And it's not a whole |ot of

them that would have it. So the drive would be to
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| ocate on these rooftops.

CHAI RPERSON GRIFFI'S: Right. Yes, | can
i magi ne. In our new antenna regulations, is there
anyt hing that covers sonething like this?

M5. THOVAS: The new ant enna regs have not
been approved by the Comm ssion as yet.

CHAI RPERSON GRI FFI'S:  Okay.

M5. THOVAS: But this is just in
anti ci pati on.

CHAI RPERSON Rl FFI S: Sure, sure, sure.
No, | don't disagree. There was an i nteresting piece.
| thought maybe that they were actual ly providi ng, but
it's to anticipate.

Ckay. Any other questions? Foll ow up?

Cross? ANC, do you have any cross of the Ofice of

Pl anni ng?

(No response.)

CHAI RPERSON GRI FFI'S:  No? Okay. | don't
know how we do this, then. |[It's an interesting point

to bring up how we would condition sonething that
isn't proposed or we don't know the factual basis of.

| like stealth antenna. That's kind of a
cool thing just to put in an order. | nean, | don't
even know what it is, but it sounds great. But |

think it's an i nportant aspect to put in certainly for
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our understanding. But | don't know what else to do
withit.

Ms. Mller?

VI CE- CHAl RPERSON M LLER: | was wonderi ng
what the applicant's response to that is.

MR. GLASGOW W have no objection to the
condi ti on.

CHAI RPERSON GRI FFI'S: Wiy don't we pick
what we want it to ook |ike, actually, kind of |ike
evergreen trees, you know, all across? ay. Very
wel | . We'll figure that out before we end today,
hopeful ly, 226. Very well.

Anything else? Anything? Nothing else
for the Ofice of Planning?

(No response.)

CHAI RPERSON GRI FFI'S:  Thank you agai n very
much. Let's nove ahead. | don't have any other
government reports tothis application. | think we're
ready for the ANC to present their case.

MR. LI TSKY: Good afternoon again,
Chairman Giffis and nenbers of the Board. M nane is
Andy Litsky, and I am Chai rman of ANC- 6D, representing
Sout hwest and near Sout heast Washi ngton.

| am pleased to testify this afternoon

regar di ng 900 New Jer sey Avenue, Sout heast. Thank you
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for waiving your requirenment for a seven-day advance
subni ssi on si nce our nost recent ANC neeting precl uded
our preparing and presenting these remarks i n advance
of the --

CHAI RPERSON @RI FFI S: Excel | ent point.
And we do appreciate your thanks prior or before we
actually waived it in, but it brings up the excellent
point that we need to waive this in. Let nme see if
the applicant has any objection to taking this into
t he record.

MR. GLASGON M. Chairman, | guess if the
ANC report had dealt with the issues of the case, |
probably would have said, you know, let's just go
ahead and take it in and deal with it, but because the
ANC report and the basis clearly stated in opposition
to the application doesn't have anything to do with
the nature of the relief requested, I am going to
obj ect.

And also technically M. Litsky hasn't
been aut horized to deliver the report.

CHAI RPERSON GRI FFI'S:  Okay. Two issues,
t hough, that | think that we can somewhat separate --
one is procedural, and one is substantive --

MR. GLASGOW Ri ght.

CHAI RPERSON GRI FFI'S:  And | think we can
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get into it. As the Chairman, we have actually had
this issue come up before the Chairman was able to
come and represent the ANC and then foll ow up of any
testinmony that was said today isit's required to have
it foll owed up through the letter.

So concei vably we could be -- forgive ne,
but we coul d be outrageously technical and not accept
this physical letter into the record today, keep the
record open for a followup letter fromthe ANC, which
would verify or affirm any testinony and case
presentation that we hear today.

Let nme hear other comments fromthe Board
nmenbers of how they would like to proceed or not, in
whi ch case we -- yes, Ms. Mller?

VI CE- CHAI RPERSON M LLER: Vell, | don't
have a problem with taking it in, waiving the tinme
[imt, because | don't hear or see that there is any
prejudice to the applicant. And | think that the
applicant's argunent is with the substance of the
resolution. And if it's not relevant, we can decide
that. So | have no problemw th that.

So I"mjust looking with respect to the
authorization for M. Litsky to present this.

CHAI RPERSON GRI FFI S: M. Litsky, was

aut hori zation given?
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MR. LI TSKY: It's standard procedure in

our ANC that the chairnman always is authorized to
deliver testinony before the Board or Commi ssion
unl ess otherw se authorized to sonebody else. | do
that before ABC on a consistent basis and to Zoning.

MR GLASGOW |f he's had authorized from
the ANC, | don't have any objection to that.

VI CE- CHAI RPERSON M LLER: | think we
shoul d proceed with it.

CHAI RPERSON GRI FFI S: kay. | tend to
agree, as | think, procedurally. Plus, we're hear.
So we can hear it from testinony. And | think in
ternms of substance, obviously we need to take that up

MR, LI TSKY: Sure.

CHAI RPERSON GRIFFIS: -- in terns of the
el enents that are jurisdictional tothe relief that's
bef ore us today.

So, with that, thank you. W'IlIl note the
objection. And let's proceed.

MR. LI TSKY: Thank you very much

Again, to continue, at a duly noticed
neeting held on May 8th, 2006, |ast Mnday, a quorum
bei ng present, with four nenbers conprising a quorum

ANC Conmi ssi on, ANC-6D, passed a notion by a vote of
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si x to one opposi ng the application of JPI Devel opnent
Services, LP for a special exception for roof
structures and relief from residential recreationa
requirenents for its proposed project at 900 New
Jersey Avenue, Sout heast.

The Conmm ssion has read -- and | would
like to speak to one of these --

CHAI RPERSON GRI FFI'S:  Okay.

MR. LI TSKY: -- concerns versus the other

CHAI RPERSON GRI FFI'S:  CGood.

MR LITSKY: -- because one is nmuch nore
strongly worded.

CHAI RPERSON (RI FFI'S:  Yes, yes.

MR. LI TSKY: Qur Conmi ssion's reasoni ng
and arriving at its decision was quite explicit.

CHAlI RPERSON GRI FFI S: Let nme interrupt
you.

MR LITSKY: Yes, sir.

CHAI RPERSON GRIFFIS: If it's easier for
you, we have the letter, and we have read it.

MR. LI TSKY: Ckay.

CHAI RPERSON GRI FFI'S:  So you don't need to
read it into the record. If you want to speak to any

of these issues, that's fine or you can just stand on
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the letter that is in.

MR. LI TSKY: Ckay.

CHAI RPERSON GRI FFI'S:  But you don't need
to read the whol e thing.

MR, LITSKY: Fine. | appreciate that. |
did want to make ny points, though, because perhaps
the --

CHAI RPERSON GRI FFI'S:  Okay.

MR LI TSKY: W do have folks who are
going to be watching this on internet and nay as wel |

have questi ons.

CHAI RPERSON CRI FFI S: Excel | ent.
Excel | ent.

MR LITSKY: So if it doesn't take that
|l ong, that would be great. | appreciate it.

| found out by the testinony here that not
just will the applicant be asking for 50 percent

relief. They're asking for 55 percent relief interns
of the amobunt of square footage that they're going to
be providing in terms of recreation space.

Qur concern is that, even though, as a
matter of right, the developer has no form
requirenent to provide comunity benefits, the
Comm ssion feels very strongly that every devel oper

t aki ng advantage of the land rush in near Southwest
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and Sout heast has a greater obligation.

W submt that the relief, if requested,
woul d provi de a devel oper with an estinmated or a "For
Sal e" opportunity, you know, perhaps five mllion
dollars in potential unit sales, even though this is
a rental.

W suggest that the applicant, if this
relief were granted by t he Board, devote a significant
percentage of the recreation space that they would
recoup, i ncorporate several equi valently sized
wor kf or ce af f ordabl e housi ng units within the project
to ensure that the District can continue to nmaintain
af f ordabl e housi ng stock, especially for D.C. public
safety and workers and teachers who can no |onger
afford to live in the city.

That was al so t he subst ance of my question
when | had asked the marketing agent whet her, indeed,
he had an indication of how nuch these units were
going to be going for. He couldn't provide that. The
devel oper couldn't provide that.

And | think what we're getting to is the
fact that we have devel opnents happening all over our
nei ghbor hood, within our ANC, that are pricing out,
not just people who live within the ANC but people

di strict-w de. And that's a huge concern to our
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community. And it is a concern to folks district-
wi de. And we would like to put that on the table
t oday.

You know, we had specifically asked the
applicant, you know, pointblank. And Ms. Hoang
responded about the request, about whether she could
put asi de sone of those units for workforce housing.
You know, this was virtually in quote. And we have
got ours on tape as well. This was not part of the
manner in which the devel opnent was concei ved.

Vell, it appears, however, that falling
back upon the BZA to provide special exceptions,
t hereby buttressing their bottomline, was part of the
manner in which the devel opnent was conceived. And
that, we believe, is a problem

Thi s case provides us with a quid pro quo,
a societal quid pro quo. |If a devel oper expects to
receive something of value from the District, we
contend they ought to provide sonething of value in
return, plain and sinple.

The nmayor, the «city council nenbers,
anybody who is running for office currently this
season, virtually everybody, by ny reckoning, has
bermpaned the fact that there is a | ack of affordable

housing in the District. These pronouncenents can be

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

118

translated into positive action, particularly if we
provi de devel opers with special favors. O herw se
what we have is enotional hand-winging and hol | ow
rhetoric.

There is an opportunity for you to be a
vehicle for that transformation. This is a period of
great transition in Sout hwest and near Sout heast. And
the issues raised by this application will be ongoing
as construction of large residential and comerci al
properties happens all across our ANC and across the
city.

W believe it's incunbent upon the Board
as well as upon devel opers com ng before you in the
future to nake certain that the existing stakehol ders
in our conmunity derive tangible benefits fromthis
new gr owt h.

As the elected representatives of
Washi ngton' s wat erfront community, ANC-6D urges you to
seize this opportunity to ensure that the rising tide
of devel opnent in our comunity lifts all boats.

The ANC i s hopeful that the BZAw Il give
great weight to our views on this matter and t hank you
for your consideration.

CHAI RPERSON GRI FFI S: Excel l ent.  Thank

you very much. Questions?
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VI CE- CHAI RPERSON M LLER: This is

primarily a comrent. | think that's a great idea.
And often we have these <cases of especially
residential recreation requirenents that applicants
can't neet. And, as far as we have been able to
deternm ne, we don't have authority to then require
themto do sonething else for the comunity.

You know, maybe t he regs can be anended at
some point to give us that authority or you m ght be
able to find it in there, but we haven't. W have
| ooked at this in other contexts, such as, well, nmaybe
they could give to a public park and inprove that
since they're not inproving the recreation in their
own building, but as far as we know, we don't have
that authority.

MR. LI TSKY: You woul d have the authority,
however, Ms. Mller, to turnit dowm. And if it were
turned down, they would have an opportunity to cone
back to the ANC and the community and negoti ate what
m ght happen before we decided to approve this if it
came back to you. And that is sonething that we would
request that you do.

VI CE- CHAI RPERSON M LLER: Vwell, I would
say this. W have the authority to turn applications

down, but it's tied to specific standards for a
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vari ance. And so those are the grounds upon which we
can turn sonet hi ng down.

MEMBER MANN. Were you able to identify
any negative inpacts of a reduction in residentia
recreation space in this project?

MR. LI TSKY: Residential recreation space
in terms of the people who were going to be paying a
significant anount of noney to live in 237 units? No.

In terns of residential recreation space
that mght be provided to comunity nenbers who
otherwise would use space were this area to be
devel oped ot herwi se? Yes, significantly.

The recreation space that is going to be
avai lable in that part of the city is going to be for
pay, by and large. One is going to have to pay to go
to the ballpark. One is going to have to pay to live
in a high-rise which has a community pool or has a
gymasium that is available only to the people who
[ive in that building.

And so, to ny know edge at this nonent,
there is not specific recreation space in that area
except for that park al ong New Jersey Avenue. There
will be one, by the way, that was approved by
Department of Planning and by AW.

|"m not sure whether that answers your
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guestion specifically or not.

MEMBER  MANN: That did answer the
guestion, but it raises another one. Do you contend,
then, that the residential recreation space that they
are proposing inthis buildingis not adequate for the
nunber of units proposed?

MR, LITSKY: Well, clearly according to
what | understand the Zoning Conmm ssion's rul es are,
it is not. This is an exception. That is why they
are comng to you to ask for that exception

And | do understand that there is a case
that is before the Zoning Conm ssion that is still up
for deci sion. It has not been decided yet whether
that ratio of FARto recreation space i s sonehow goi ng
to be changed. It hasn't been decided yet. So that
is why they are coming to you to make an exception to
t hat case.

So, indeed, yes, it doesn't fall within
t hose guidelines at all, plain and sinple.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

(No response.)

CHAI RPERSON CGRI FFI S: Excel | ent. You
bring up some fundanmental and inportant issues. I
t hi nk you bundl e themall together in one application

her e.
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MR LITSKY: Yes, it is.

CHAI RPERSON GRI FFI S: And | have often
said and | feel it strongly am ss that we can be asked
to do so nuch to solve all the problens, but
realistically, as M. MIler and, actually, M. Mnn
was tipping into, our jurisdictional ability is very
limted.

Let me give you a little background on ny
under st andi ng of residential recreation space. First
of all, you made an interesting coment of if this
wasn't devel oped, you m ght have other opportunities
for the community to have recreation space. And ny
head went, "Ww, it's big enough for a small soccer
field." And | |ove playing soccer. So wouldn't that
be better off?

However , our resi denti al recreation
requirenents in the regulations state very strictly
this is private residential recreation space.

MR LI TSKY: Under st ood.

CHAI RPERSON GRI FFI'S:  This woul d not be
publicly accessed. Wat is public about it is that it
has to be accessed by everyone in the sane buil di ng.

We have scratched our heads on a |ot of
applications wth residential recreation space

requirenents to see what the value is to the
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surrounding area. |If we started having all of these
bui |l di ngs sel f-contained and, all of a sudden, the
people didn't cone out onto the streets, is that the
type of urban and |iveabl e streets that we're actually
| ooki ng at that woul d make a prosperous nei ghbor hood?

As we have seen ot her nei ghbor hoods comi ng
back to |ife and rejuvenati ng, we have found that, in
ef fect, having people have to wal k and go out on the
street |evel.

| was surprised on this one that they're
actually putting in 6,000 square foot of retail space
on the ground level, which to nme was a significant
anount but not significant enough that | can't inmagine
it's going to be difficult to find actual retailers
t here. You know, it's not 50,000 square foot and
you've got a big box. To nme, it was looking at it as
arisk, but it's also a good bal ance of what is being
utilized.

We could take that out. We could tel
t hem " No. W really can't see only 10,000 square
feet. W need to add back in that 6,000." There is
a kind of a discretion that |I think that the Board
could tip into. And | haven't polled here, asked
everybody t he question, but | know these fol ks around

nme probably have thought the sane thing.
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The utilization of that -- and I'"mreally
j ust speaking alnost in mnmy deliberative manner -- |
see it nore as a positive aspect to have that as a
public kind of anmenity in order to serve the
surrounding area and the building itself.

In terns of the affordability, you know,
there is just no question it's a huge issue, a huge
issue, in the city. And | was really trying to
under stand your position of howthis directly rel ates
because | was getting a little confused because in
some sense, you're saying, "Look, we don't want to
force everyone out of the city. And, yet, here we
have 200-plus units that are bei ng added to t he stock.
Are they not affordable? Are they affordable?”

| don't know how it all fits into the
bi gger m x. You know what | nean? As you start
bringing in this population and start aninating and
creating additional density, | think this may be of
great value as we start noving people and hol ding
people in the District.

| wasn't so sure your position of howthis
m ght be inpacting people being pushed out. But
that's, again, a very large discussion that 1is
fascinating. And I'msure we're all involvedinit in

many di fferent |evels, again, not sonmething -- | w sh
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we could but not sonething that | believe we could
solve totally and 100 percent today.

| think ultinmately it's inportant to have
you down to hear the views of the ANC, certainly of
the comunity, as it arises in these levels. And |
woul d | ook forward to seeing nore of you here.

And | would hope that we could both
understand the processes as we continue in the next
applications and to be very focused. M. Mann is very
focused in his questions to you. And those are the
kinds of things that we need brought back in
additional participation in cases. And that is, what
is the direct inpact of the variance here. You know,
i s there sonething that woul d di m ni sh the public good
if the residential recreation percentage was not net
fully? Those are critical aspects that we can take in
terms of our own deliberation.

To that, | think that's all | need to say
at this point, but I would open it up to any other
guestions or conments fromthe Board or if you have
any questions of us, follow up?

MR. LITSKY: | have no questions of you.
Thank you.

CHAI RPERSON GRI FFI S: Ckay. Thank you

very nmuch again. W do appreciate you being here
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And we | ook forward to further. M. dasgow, do you
have any cross of the ANC?

MR GASGOW | think we will cover that
in rebuttal.

CHAI RPERSON GRI FFI'S: Okay. Very wel |,
then. Again, thank you all very nuch.

Let's nove ahead, then. | don't have any
ot her attendant governnmental reports or associations
to this application. Let ne ask if there is anyone
present in application 17473 to provide testinony,
persons to provide testinony i n support or opposition.

(No response.)

CHAI RPERSON GRI FFI S: Not noting any
addi ti onal persons present, let's goto closings. Oh,
yes, Ms. Mller?

VI CE- CHAI RPERSON M LLER: Just as a

followup to the previous discussion, what are

apartnents going to be going for? Li ke what
popul ation will be living in these apartnents? Are
they |luxury apartnents? Are they affordable

apartnments?

MR GLASGON Well, it's a market rate
proj ect .

MR. HOANG The buil ding i s bei ng desi gned
as a market rate devel opnent. So, you know, it
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depends on who you ask what narket rate nmeans. But |
t hi nk general | y peopl e t hi nk of market rate, you know,
as the luxury stuff that you kind of see downt own, al
over the place in the city, and not, | guess, a | ower
standard type of product.

MR. GLASGOW | think, first of all, the
project is going to take a couple of years to build.
We don't know what all the construction costs are
right at this point in tine.

Construction costs have been goi ng t hrough
the roof, as you all know. And that drives the rent
rates. You know, that's very difficult to know what
that is right now

W know that we are under intense
conpetition for product and i n sone i nstances | aborers
for what is going on in the southern part of the
United States as they try to rebuild huge areas of the
country, are just driving construction costs crazy.
And so that directly inpacts on this whol e af fordabl e
housi ng i ssue.

And it's not as if you can just | egislate,
"Well, don't take workers and supplies and materials
and rebuild the southern part of the United States."
| nean, it is an incredibly conplicated and difficult

i ssue to address.
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VI CE- CHAI RPERSON M LLER:  Thank you.

CHAI RPERSON GRI FFI'S:  Yes, M. Mann?

MEMBER MANN:  Yes. M. dasgow, just to
make sure that | understand this fully, when you bring
an applicationlike this to this Board, do you have to
know at the tinme of the application whether or not the
building is going to be offered as for sale units or
an apartnent ?

MR GLASGON No. No, we do not. This
buil ding we did know right fromthe outset that this
is intended to be a rental building, but the building
has all -- apartnment buildings are nulti-famly
structures that I have worked on for probably the past
ten years. W will condonminiumze the building
because of other rules and regul ations in the D strict
of Col unbi a.

And then normal |y what ends up happeni ng
is you wait until you get close to delivery to nake a
determi nation as to whether it is going to be for sale
or for rent. And we have had buil dings, particularly
two out of the three mmjor apartnent buildings on
Massachusetts Avenue, were conceived one way and end
up goi ng anot her way.

The building | worked on at 400

Massachusetts Avenue, we al ways t hought we were goi ng
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to be renting it. The nmarket changed around. That
ended up being a for sale product.

The one at 555 Massachusetts Avenue
started out as a rental buil ding and then was probably
60 percent of it rented. And then they changed it and
started selling the units. And nost of the sales were
to the people who were renting units in the building.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

(No response.)

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR, GLASGOW I would like to -- with
respect to -- I'll put this in the formof a closing
statenent and a rebuttal. | think that there has been

no evidence submtted of record other than the
testinmony of M. MW I Ilians and our teamw th respect
to what the residential recreation space demand i s for
this building at this location and how that would
operate and that we are providing the anmount of
residential recreation space that is necessary for
this building at this location.

Al so, we understand the conundrumt hat t he
ANC finds itself in as trying to figure out howit is
that it | everages the ANC coments into an affordabl e
housing issue. This site is zoned CG3-C. W could

put an office building as a matter of right and not
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have any of this discussion.

This was designated as a TDR receiving
zone. Now in a nunber of the O fice of Planning and
AW literature that's out is now looking at it as a
pl ace where it is appropriate to put residential.
Prior to being zoned C-3-C, a pretty heavy density
comercial office zone, it was zoned G M

There i s not a displacenent issue here or
anything. This is brand newresidential units for the
District of Colunbia, no displacenent. So while we
are cogni zant and we are synpathetic to this issue, we
have to have sone degree of what is the history of how
we got to where we are.

This is also a TDR recei ving zone. W are
going to be buying TDRs that are generated by the
provi si on of housi ng downt own. | think that it is
only fair to applicants that when they are buying
extra density for preferred uses in one area of the
city, they don't in a sense -- and | don't know
whet her "whi psawed"” is the right word, but then you
take the TDRs that you bought -- you weren't given
them -- use them for the purpose that they are
supposed to be used for, support housi ng downt own, and
then say, "But you know what? You aren't providing

any affordable housing at this |ocation."
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And that essentially is the problemthat
t he ANC has run into and what they are bringing to the
Board and say, "Do sonething about this."

| think a nunber of the Board nmenbers have
said, "Well, this is not the appropriate forum for
t hat discussion. That discussion needs to occur if
it's going to occur with the Zoni ng Comn ssi on.

And | know from representing a nunber of
owners in TDR receiving zones, there will be a | ot of
issue raised at that if after buying TDRs, we're told,
"Well, now you're going to pay again" because there
are new issues and new things that we've thought
about .

So | think that while there are a nunber
of gl obal issues that have been raised as a part of
this, this case is a fairly -- well, wunder the
regulations, inmnmy view, it is a very straightforward
case.

W have a residential recreation space
variance, and we have a roof structure special
exception. Wiile all the sites have to be shown as to
why they are unique and affected by an exceptiona
situation or condition, this is not something that
this Board hasn't seen before in sonme fashion

And it is very difficult to design 10 FAR
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130-foot-high residential buildings in C3-C zones
wi t hout having sonme type of relief, whether it's
residential recreation space, whether it's roof
structure, whether it's |ot occupancy, rear yard, any
nunber of things, we have found, because the first, |

guess, 15 years that | was in practice, we didn't do

any residential buildings. W were always doing
comerci al buil di ngs. So we didn't need to worry
about it. And we didn't need to worry about

residential recreation space because when there was a
commercial zone, there wasn't any residential.

Now t hat thi ngs have changed around sone,
t hese types of issues are coming to play because of
changes in buil ding code and ot her things, separation
of stairwells, resi denti al recreation space
requi renents that no one paid any attention to for
years. And now those are coming into play as we
proceed with these buil dings.

| woul d submit that the ANCletter is very
wel | -t hought - out and rai ses a nunber of issues. It's
just not issues for this application. They're nore
gl obal issues that deal with what is the city as a
whol e doi ng, what is the Zoning Commi ssion doi ng.

And, with that, | would submt that we

have net our burden of proof. W would like to be
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nmoving forward with this application and with this
project, which the applicants are in a position to
proceed for with construction. And that conpl etes ny
st at ement .

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much

Any fol |l owups, clarifications, questions?
Yes?

COW SSI ONER  TURNBULL : | wonder if |
m ght ask a question, M. @ asgow. When you were
tal king about the relief, that you see nore instances
of applicants asking for relief, do you think that
this is nore geared to the C3 zoning itself for is
this nore specific to this site, the way that this
site is configured?

MR GLASGOWN | think for this site, it's
how this site is configured, how it relates to its
environs, what is going on around it when you do have
proximty to the waterfront and the basebal |l stadi um
and other things |like that and you're going to have a
big park area, as everybody has testified to, you
know, right on New Jersey Avenue, is why would you
take away space within the building, particularly
parking nost likely in this situation, and devote it

for seller residential recreation space whenit's nore
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needed for parking and when you've got sone great
spaces that will be exterior to the building in very
close proximty, including a 5,000 square foot pool
deck right on site on the second floor, which faces to
t he west.

So you're going to get the afternoon sun
there because we've got the entire block, which is
anot her thing. W have a snmall square, which in sone
ways makes that space better space than it may
ot herwi se be, you know, than if it were interior and
you had anot her building right toits west. W're got
a street to the west. So they're going to get a fair
anount of sun during the afternoon on that in that
pool area.

COWM SSI ONER TURNBULL:  Yes. Now | see
your point. | guess it just sounded |like you were
tal king about that C-3-C sites in general would be
asking for nore relief. And | don't know if it was
you were driving like in this particular area or is
this in general throughout D.C.

MR. GLASGOW | think it's mainly this
site and sone others that I'maware of in this area.
COWM SSI ONER TURNBULL:  Ckay.

MR. GLASGOW And | think that what you

will find is that with the roof structure specia
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exceptions, you are going to get alnost all of that.
Any tinme anybody does a residential buildingina C 3-
C zone, | think you very well may see themcomng in
for a roof structure special exception because of the
separation requirenments under the building code.

Now, that's a special exception, rather
than a variance, because you have to maxim ze your
separation. And who in the world is going to want to
see that. As you know, the residential buildings are
normally |ike either an L or an F or a C or sonethi ng,
you know, to nmaximnm ze the w ndow area and the |ight
and air requirenents.

COWM SSI ONER TURNBULL:  Thank you.

CHAI RPERSON GRI FFI S: Good. Anyt hi ng
el se? Further questions? Carifications?

(No response.)

CHAI RPERSON GRI FFI'S:  Very well. | think
the recordis full onthis. | thinkit is appropriate
to nove ahead today if the Board is anenable and
utilize our tine in freshness with the hearing of this
case.

And | think it's appropriate to have our
del i beration wunder a notion. And | would nove
approval of application 17473 for a special exception

regardi ng the roof structure under 411 and al so for
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the variance under 773 for the dinensional
requi renents under the residential recreation space.
And | would ask for a second.

VI CE- CHAI RPERSON M LLER:  Second.

CHAI RPERSON CGRI FFI'S:  Thank you very much.
O course, this would allow for the construction of
this apartnent building at 900 New Jersey Avenue
Sout heast. The square has been identified.

And starting up with the cl osing remarks,
M. dasgow, in terns of the special exception of the
roof structure | think is pretty straightforward. W
have seen it, as he has said. W'Il see it again
W' ve seen it numerous tines unless it's in the high
C zone districts. But in a lot of residential

buildings with larger lots in terms of the stair

separation, | think we're very famliar with that.
And then it actually flies -- | think the
only provision that | know that we step on numerous

times and getting inits own way in 411 is here. W
have the intent of this section to make sure that we
have visually appearing penthouses. And we have
special exceptions, the relief from that direct
section, in order to dimnishit so that we don't see
so much of it for no real reason

As we're on the roof and we're talking
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about residential recreation space, |'m continually
di sappointed with the beautiful buildings that we see
cone before us that are -- and those that don't that
are going up around the District that don't have
ani mat ed roof areas.

| think it's spectacular in the city when
you get up on top of a roof and actually see across
the city. It's too bad that we often | ook across on
roofs that are all nechanical units. But that is a
reality that we have, and that is not obviously
sonmething that is before us today but certainly would
| ove to have nore and nore tine spent or whatever it
takes to spend to get up to that.

Wth that, though, inthis particular case
interns of the variance in the residential recreation
space, | think, you know, it's interesting when you
make the case, as it is today, of the dimnished size
of this lot -- and here we are | ooking at al nost an
entire block being utilized, but | wunderstand the
poi nt of how much is left.

W | ook at the | ot occupancy required in
the residential, whichis different at the first |evel
in this zone and how that matches out, and also in
terns of the requirenent, di nensional requirenents, of

the residential units and you look at what is |eft

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

138

over . | think it's utilized and nmaximzed in this
case based on the shape of this lot and the
di mensi onal aspects of it. That outdoor space for the
pool is excellent. And |I think that, again, we're
faced with -- you know, it's interesting.

Wth a variance, of course, there's a
uni queness. | think uniqueness is established here
wi th, one, the nunber of units with the TDR, which is
somewhat the special circunstances or the shape of
this |ot.

But then we do have redundant el enents in
this, as we have in other variances. And we're faced
with, well, what do you take away if you provide the
residential rec? And we could start to nmaxim ze that
and renove t he parking, which we have seen i n an awf ul
| ot of cases for residential recreation.

| do believe that we would have a nore
negative inpact or certainly a dimnish to the public
good i f we started renovi ng parki ng spaces for private
neeting spaces is really what they've come down to be
in the subterranean levels of sonme of these
structures.

Sointerns of the practical difficulties
inconmplying fully, we have al so | ooked at t he rooftop

and how the actual nechanical units are occupying
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nost. Certainly the exterior space is maxim zed.

And there is also -- | found fairly
per suasi ve the testinony of the nunmber of units of the
bui l di ng and, therefore, the denmand. The denand for
resi denti al recreation space, although in the
regul ati ons, proportionately goes up a percentage for
every square foot that is residential. However, the
utilization of that space doesn't. It probably
i ncreases, let's say, as we were hearing today.

Maybe it's at 50-unit increnments, you
know. There's a big difference between a 50-unit
buil ding and 150, but 50 to 75 is probably not that
big of a demand. And | think we can understand that
just with our common sense of utilization.

And, lastly, when you |l ook at whether it
would inpair integrity of the zoning plan or nap,
certainly it doesn't dimnish the C3-C zone, as M.
@ asgow in his closing remarks was saying. This could
be probably not a 230 or maybe -- no. | don't know.
But it would be a huge office building on this site,
whi ch obvi ously the di m ni shed square footage of the
residential rec doesn't eradicate the purpose and
intent of the C-3-C zone and | essen the public good.

That is really a weighing el enrent that we

ook at in the variance. And | was particularly
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inmpressed with the provision of retail on this
buil ding, which | think is going to be a very positive
aspect. And why are we even factoring that in except
for the fact that that could be used as residentia
recreati on space?

And | think there have been choi ces nade
her e: one, to maximze the parking;, but also to
maxi m ze that street-front ani mati on of the buil ding,
nmeaning the interaction of retail, those that are
around in the surrounding area, which | think is very
positive.

And so | didn't find in dimnishing by
about 10,000 square feet the residential rec, there
woul d be any di m ni shnent of the public good. And I
found, actually, that the provision of sone of the
other aspects of the wutilization of that square
footage was a very positive aspect.

That's what | know. G hers? Yes, M.
Mller?

VI CE- CHAI RPERSON M LLER: Just a coupl e of
things. | think you have covered the issues pretty
fully. But | just want to echo you with respect to
addressi ng the ANC s concern about the fact that if we
give a variance in this case, it nmeans that the Zoning

Comm ssion has recognized that there's a need and
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we're saying that it doesn't need to be fulfilled.

The regulations don't really correlate
that well to the need by the increasing with the
square footage. | think that we have found that
substantiated in other cases that where we have a
really big building, there comes to a point of
di m nishing returns, where only so much recreation
space makes sense. And it doesn't make sense to get
rid of parking or other things Iike that just to neet
that nunmber, that there isn't a great correlation
there, often with the |large buildings and the snal
bui | di ngs.

| would also |like to suggest that we add
the condition offered by the Ofice of Planning
regarding the antenna. | think it goes to a potenti al
adverse visual inpact.

CHAI RPERSON GRI FFI'S: Ot her comments?

(No response.)

CHAI RPERSON GRI FFI'S: Okay. The appli cant

had no objection to it, which I find it fine to

proceed with having that condition put onit. | think
it is a reality and commopn sense. | think OP is
excellent to bring it up. However, we weren't

approving a height, which is the basis of the

condition of what they were saying, nothing that we
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were actually going forward with.

And which is the condition? Is the
condition a special exception, which | guess it would
nmake sense to in terns of the penthouse structure and
as we have dimnished that? I guess we could
rationalize it in our minds if we took the tine to do
it.

But there it is. |I'mperfectly fine with
novi ng ahead with it that way. Gkay. Anything else,
t hen? Anything el se?

(No response.)

CHAI RPERSON GRI FFI'S:  Very well. W do
have a notion before us with the condition added. It
has been seconded. Let ne ask for all those in favor
of the notion signify by saying "Aye."

(Wher eupon, there was a chorus of "Ayes.")

CHAI RPERSON GRI FFI'S:  And opposed?

(No response.)

CHAI RPERSON GRI FFI' S:  Abst ai ni ng?

(No response.)

CHAI RPERSON GRIFFI'S:  Very wel | . Let's
record the vote.

MS. BAI LEY: M. Chairman, the vote is
being recorded as 5:0:0 to approve the application.

M. Giffis nade the notion. Ms. MIler seconded
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M. WMann, M. Etherly, and M. Turnbull are in

agr eenent . And it's approved with the condition
stipulated by the Ofice of Planning.

And is this a full order or a summary
order, M. Chairman?

CHAI RPERSON GRI FFI'S: W're going to i ssue
a full order on this.

MS. BAILEY: Lastly, sir, the col or-coded
graphics that were presented today, do we want those
inthe file?

CHAI RPERSON GRI FFI'S: Do we have that? Is
the original recreation space in the submtted

docurnents graphically represented?

MR SHER: It's identified but not
col or ed.

CHAI RPERSON GRI FFI'S:  Yes. That's --

MR SHER It's shaded. |It's there.

CHAlI RPERSON CRI FFI S: Ri ght . It's the
bl ack and white in these. | think we're fine w thout.

VR. SHER: Particularly since the

elevation is not the nost current one, it probably
woul d be confusing --

CHAI RPERSON GRI FFI' S:  Ri ght

MR SHER -- for the one that is in the

file.
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CHAI RPERSON GRIFFIS: Well, | think the

plan is the nost critical elenent in ternms of the
cal cul ati on of --

MR SHER  That is correct.

CHAI RPERSON GRI FFI S: | note that the
residential rec is also calculated out in tabulation
formin those. kay.

MR GLASGON M. Chairman, | have one
guesti on.

CHAI RPERSON GRI FFI'S: Yes?

MR. GLASGOW Wth respect to a full order
because we're | ooking at timng issues, --

CHAI RPERSON GRI FFI' S: Yes.

MR. GLASGOW -- we're wondering if that
part of the full order, if we can do sonething al ong
the lines of that it would focus on the issues and
concerns of the ANC, to respond to that, and that we
could truncate the rest of the order because the areas
of relief are things that have been dealt with by this
Board bef ore.

CHAI RPERSON CRI FFI S: Right, right. I
don't think this is going to be a huge order if that
is where you're getting at. | nean, we will address
all of the elenents that cane up. In fact, if you

wanted to put in a proposed order, we would certainly
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t ake that under recommendati on.

MR GLASGOW  Yes, we would like to do
t hat .

CHAI RPERSON GRI FFI'S:  Okay.

MR. GLASGOW Thank you.

CHAI RPERSON GRI FFI'S:  Very well. And no,
| don't think we need anything else that is shown
here. M. Bailey, | do appreciate that. Thank you
all very much

W're goingtotake five mnutes, let this
group pack up. And we'll have the next applicant
prepare thensel ves.

(Wher eupon, the foregoing matter went off

the record at 3:08 p.m and went back on

the record at 3:20 p.m)

CHAI RPERSON CGRI FFI'S:  Let's resune. Cal
t he next case.

MS. BAILEY: Yes, M. Chairman. This is
an appeal. And the nunber is 17468. And it's the
appeal of an Advisory Neighborhood Comm ssion, 6A,
pursuant to 11 DCVR 3100 and 3101 fromt he deci si on of
the Zoning Admnistrator to issue approvals for
el ectrical, fire, nmechani cal , and pl unbi ng
di sci plines, DCRA tracking nunber 236 D5, with the

intention of issuing building permts to allow the
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expansi on of a nonconform ng apartnent building from
3 units to 6 units.

Appel | ant all eges that the Zoning
Adm ni strator erred by giving said approval s w t hout
consideration of the underlying R4 zone in use and
area requirenents and the parking requirenents under
section 2115.

The property is located in the R4
district at prem ses 1124 E Street, Northeast, square
984, |ot 44.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nuch. Let's figure out who is here.
Representing ANC, the appellant? Excellent. W']|
have you turn your m crophone on and just state that
again, if you woul d.

MR. FENGLER: Joseph Fengl er.

CHAI RPERSON GRI FFI' S:  Excel I ent. And your
address?

MR FENGLER 815 F Street, Northeast,
Washi ngton, D.C. 20002.

CHAI RPERSON GRI FFI'S:  Good. And we have
DCRA represent ed?

MR. TAYLOR Yes, sir. Denni s Tayl or
Ofice of Attorney General here, representi ng DCRA

CHAI RPERSON GRI FFI'S:  And M. Brown, you
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are representing the intervenor property owner. Is
t hat correct?

MR. BROMN: That's correct, M. Tesfaye.

CHAI RPERSON GRI FFI S: Excel | ent. Ckay.
Let's assess. Shall we? The ANC has submitted this
appeal . M. Fengler, | need to ask you. You are
aware that there are notions now as part of this
appeal. Is that correct?

MR. FENGLER: Yes. | got those in the
mai | two days ago.

CHAI RPERSON GRI FFI' S:  Two days ago. kay.
And one of the critical notions, of course, is
timeliness.

MR FENGLER  Yes.

CHAI RPERSON GRI FFI'S:  Okay. Let ne al so
put into questions there's the elenment of the
certificate of occupancy of which the Zoning
Adm ni strator has taken official actioninregards to.

So the two questions to you fromthe Board
at this point are, first, does that change the
st andi ng of which you would Iike to bring this appeal,
noting the Zoning Adm nistrator's action, with the C
of O?

MR. FENGLER:  No.

CHAl RPERSON GRIFFI'S: It doesn't. | see.
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And are you ready to argue the tineliness issues
t oday?

MR. FENGLER  Yes.

CHAI RPERSON GRI FFI'S:  Comments on either
of those issues from M. Brown?

MR. BROAN: We're prepared to go forward,
bot h on the underlying appeal and the cross-appeal on
all issues. | would note -- and M. Fengler and | are
in agreenent on this -- DCRA is not prepared to
present the Zoni ng Adm ni strator today, which | think
is inappropriate under all circunstances to have an
appeal of his decision, both in the underlying appeal
and the cross-appeal, and he's not prepared to appear
her e today.

CHAlI RPERSON CGRI FFI S: W'l take up the
cross-appeal inalittle bit, but it's an interesting
poi nt now that we're throwi ng everything out. \Were
is the Zoning Adm ni strator?

MR. TAYLOR | woul d presune sonmewhere at
941 North Capitol

CHAI RPERSON GRI FFI S: Vell, then, nore
directly, why is he not here?

MR. TAYLOR Because his presence as a
Wi tness was not requested by any party.

MR. BROWN: M. Chairman, | didn't know
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that | had to request his presence. H s decision, the
deci sion of his office, is the subject matter of both
t he appeal and ny cross-appeal. It only goes wthout
saying --

CHAI RPERSON &Rl FFI S: How can the
government's position be defended? Wuo is going to
provi de the testinony?

MR TAYLOR Chairman Giffis, the issues
that have been presented to this Board in the
prelimnary statements have all been issues of |aw
There, to ny know edge, have not been issues of fact
as to what was known when, things, what is the
condition of the site.

The questions really boil down to issues
of regulatory interpretation and, nost specifically,
coming up with a definition of the word "use."

MR. FENGLER: | di sagree.

MR. BROMN: | disagree, too.

MR. FENGLER. And, if | nmay, the parking
requirenent, | have an e-mail from the Zoning
Adm nistrator clearly stating that the devel oper did
not nmeet the parking requirenent. And | was going to
ask him in his defense of issuing the various
disciplines and permts why he would do so fully

knowing that the parking requirement was not
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sati sfied.

So it's not just a matter of fact. There
are principal underlying issues of this case that
require the Zoning Admnistrator's presence, as
stipulated in nmy appeal, which | use parking as one of
my requirenments to revoke the building permts that
were issued.

CHAI RPERSON GRI FFI'S: Right. And help me
understand why you believe that we ought to proceed
wi th an appeal of the building permt when the current
Zoni ng Admi ni strator has taken action not to issue a
certificate of occupancy.

MR. FENGLER: That's a very good questi on.
And we tal ked about that at length at the ANC. W
feel that there is a fundanmental flawin logic in how
DCRA handles the disciplines in the individual
construction, the building permts.

The certificate of occupancy isreally the
last thing that is issued. And we feel that the
underlying building permts were issued incorrectly.
| have no control over if the Zoning Adm nistrator
deci des to change his mnd and issue a certificate of
occupancy.

So when we found this case to be happeni ng

i n Novenber - Decenber, we i nmedi ately appeal ed what we
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could appeal. And the only adm nistrative action at

that tinme was these building permts.

Subsequently and recently, as the
counterclaim wll say, Bill Cruz denied the
certificate of occupancy. 1'Il have to treat that in
two distinct issues. They're related, but they're

al so separate because we have a legitimate concern in
how DCRA conducts business at a pernmt level, |let
alone at the certificate of occupancy |evel.

VI CE- CHAl RPERSONM LLER: M. Chair, could
| ask a question on this?

CHAI RPERSON GRI FFI S: Let me clarify
first.

VI CE- CHAI RPERSON M LLER  Ckay.

CHAI RPERSON GRI FFI'S:  I'm not sure we're
going to give you a change of procedure at DCRA, no
matter what happens with all of this. So let's not
set our sights too high

MR. FENGLER: No. | agree.

CHAI RPERSON GRI FFI'S:  Okay.

MR. FENGLER: | would like sinply to have
the zoning code enforced uniformy. | would settle
for that.

CHAI RPERSON GRI FFI S: Excel | ent. Ckay.

Ms. MIller?
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VI CE- CHAI RPERSON M LLER: | nean, | hear

your concern, but in this forum you're adjudicating
specific issues and specifically errors. And ny
guestions are, first of all, you need to have a real
case of controversy.

So if the ZA has issued a certificate of
occupancy that seens to nme to noot the i ssues that you
wer e appeal i ng, do you really have a real appeal ? How
woul d -- okay.

MR FENGLER If | could address that?

VI CE- CHAI RPERSON M LLER  Ckay.

VR. FENGLER: To borrow maybe an
interesting phrase, two bites at the apple, building
permts are issued in sequential order. And then a
certificate of occupancy is granted upon revi ewof all
of those building permts.

| f the underlying building permits are in
error, those should be revoked. And then they should
have to reapply correctly for those building permts
and go through the process again and then apply for a
Cof Owith the correct building permts.

By denying our appeal on the building
permts, essentially one avenue that our community has
to appeal an administrative decision by DCRA is cut

out from under us.
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And this is what we place our appeal in
the record for in Decenber. |If it takes six nonths
for our appeal to be heard, if the reasons for our
appeal are still valid, | believe we still have a case
t hat shoul d be presented and evi dence for you to wei gh
to appeal the administrative action.

VI CE- CHAl RPERSON M LLER: Let ne ask you
this. s the issue the sane in both appeals wth
respect to whether there has been an expansion of a
nonconformng wuse that's not allowed under the
regul ati ons?

MR. FENGLER: Well, without getting into
the cross-appeal, which | am unprepared to discuss
given its short notice, ny nmenory says M. Cruz's
letter wasn't that specific as to why he denied the
certificate of occupancy. And | would inmgine the
devel oper will be filing an appeal of that decision at
some point in tine.

So it's hard to know without M. Cruz
bei ng here why he denied the certificate of occupancy.
One could assume that the issues that we raised
facilitated the correct decision and not to issue a
certificate of occupancy, but wi thout M. Cruz being
here, | cannot speak to his state of m nd.

MR. BROAWN. M. Chairnman, and if you | ook
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at M. Cruz's letter of March 22nd, his di sapproval is
based on the same issues that are raised on the
appeal .

The only difference is that the appeal
affirmatively rai ses the parking i ssue. But otherw se
M. Cruz's letter, per haps unartful ly but ,
neverthel ess, raises the sanme issues, which, one, we
can resolve, both certainly in the appeal and in the
cross- appeal .

And they need to be resolved for
everybody's benefit with M. Cruz's presence here.

VI CE- CHAl RPERSON M LLER. M. Tayl or, do
you have an opi nion on that question?

MR. PETERSON: Excuse ne, M. Chairnan

| would Iike to be heard. | am Gary Peterson. |'m
Chairman of the Capital H Il Restoration Society
Zoning Conmittee. And | would like to raise an

et hical question at this point.

CHAI RPERSON GRI FFI'S:  Ethical ?

MR. PETERSON: Yes, sir.

CHAI RPERSON GRI FFI'S: I nteresting. Let us
first establish, of course, you know we are in an
appeal .

MR PETERSON: | do. And | still thereis

an ethical question. | notice M. Ritting cane over
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and conferred with you. He is with the Ofice of
Attorney Ceneral.

CHAI RPERSON GRI FFI'S:  That's right.

MR. PETERSON: And he is advising you in
this matter. W also have sitting at counsel table
somreone who is taking an opposite position
representing the Ofice of Attorney General. | nmust
i nsist that one of these gentlenen recuse thensel ves
fromthis matter.

CHAI RPERSON CRI FFI S: That's a
fascinating, fascinating elenent. Comrents?

VI CE- CHAI RPERSON M LLER: \%%
understanding, this issue has cone up, particularly
before the Council in reviews, oversight hearings,
whet her or not there is a conflict of interest to have
OAG advi sing the Board and OAG advi sing DCRA. And |
understand that there is an opinion that, a |egal
opinion that, it's like a wall that's up, that there
i s no comruni cati on between t hose attorneys, and there
is no conflict of interest.

MR PETERSON: | assune the OAGw ot e that
opi ni on.

VI CE- CHAI RPERSON M LLER:  Probably.

MR. PETERSON: Yes.

VI CE- CHAI RPERSON M LLER: O f the top of
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ny head, the --

MR. PETERSON: | would suggest the city
counci | appropriating noney and aut hori zi ng a position
for an attorney to represent the Board, that that,
i ndeed, shows that they thought there was a conflict
of interest by that |egislative act.

CHAlI RPERSON GRI FFI S: | appreciate you
bringing that up, and it's not sonmething that's newto
us. And we've struggled with it ourselves, not to
nmention if we're really airing an awful |ot of stuff
her e. But when we have appeals, it's a critica
aspect.

"1l ask M. Taylor and M. Ritting if
t hey have spoken about this, and we can get to the
basis of that. But there are also dealings that
happen between the Board and t he Zoni ng Comm ssi on or
t he Board and ot her agencies, in which we all rely on
the sane O fice of Attorney General.

However, we do rely on the confidence of
our attorneys who are working directly with this on
each case, as we have, in fact, a small cast that
services the Board.

But, Ms. MIller, you had a different --

VI CE- CHAI RPERSON M LLER:  You know -- and

|"mpulling this out of ny nenory, but | amvery sure
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that this opinion, which was witten by the QOAG
office, did cite Court of Appeals decisions that
| ooked at that issue and found that it was okay, |
nmean - -
MR. PETERSON. Thank you. Maybe one of
t hese two gentl enen can provide ne with a copy of it.
CHAI RPERSON GRI FFI'S:  Let's get it.

MR RITTING Yes, | would be happy to do

t hat .

And, if | could elaborate on the issues
that the gentleman -- | apologize; | can't renenber
your nanme -- M. Peterson has raised, | would like to

say that, first, nmy client for purposes of this is the

District of Colunbia governnent. And often in
situations like this, there are nmany arns of the
government that are doing different things. And

sonetimes they may not be conpletely |lined up.

Second, | have not had any communi cati ons
or access to any confidential information related to
this mtter at DCRA, and | have not had any
comuni cations with their attorneys at all.

CHAI RPERSON GRI FFI'S: M. Taylor?

MR. TAYLOR Vell, in addition to the
general agreement from the conments from Ms. M|l er

and fromM. Ritting, whoml| nust say | have never net
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inny life or spoken with in any way, | believe that
the council already has addressed this issue as well
with the Legal Services Act, under which all District
of Colunbia attorneys that serve agencies that are
subordinate to the nmayor have all been brought into
the Ofice of Attorney General for admnistrative
oversi ght purposes.

| do not recall every bit of that act by
heart. And | don't recall every bit of that
particul ar opi nion of the Attorney General Ms. Ml er
has referenced. However, | would not expect that to
be an i ssue that would find you on the wong end of a
Court of Appeal s deci sion.

CHAI RPERSON GRI FFI S: Ckay. | think we
need to proceed with this as it is, in fact, the
system that we have. Problematic or not, we have
dealt with it as best we can in other circunstances,
but I think we need to continue.

| don't hear anything that woul d present
to me a concern that we would have either of these
gent |l emen renove t hensel ves fromtheir duties today in
this appeal .

That being said --

VI CE- CHAl RPERSON M LLER: M. Chairman?

CHAI RPERSON GRI FFI'S: -- let's get back to
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t he confusion of where we started. M. Mller?

VI CE- CHAl RPERSON M LLER: Wl |, before we
get into the notions to dismss and the |[egal
argunments that the parties have raised in the
pl eadi ngs, | was aski ng nysel f whether or not this was
not nmoot because it seened like it was the sane i ssue
decided with respect to the certificate of occupancy
that went to these building permts. And | was asking
M. Taylor what his view on that was.

MR TAYLOR | think the issues are
virtually identical due to the regul ations for issuing
a certificate of occupancy, which specify certain
condi tions before that certificate can be i ssued. The
Zoning Adm nistrator could not in good faith issue
such a certificate.

I do believe that there is an
appropriateness that if M. Fengler's appeal noves
forward, it would be valid to adjudicate the cross-
appeal at the sane tine.

MR. FENGLER: | disagree. And the reason
why, if | may be so -- is that when | talk to the
comunity, it was clear that if there was going to be
an appeal filed of a DCRA decision, it would go
t hrough t he process and notification woul d be put out.

And, as a conseqgquence, | don't have anyone
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here fromthe community that would want to tal k about
the certificate of occupancy. | haven't had a chance
to run it through our ANC

CHAI RPERSON CGRI FFI S: Let's be clear,
t hough, and put it in the context here. If we were to
join these, this is not happening today. There's
certainly going to be enough time, one, for you to
present a case that can address that.

W woul dn't have two-day notice and have
you come in and actually be on the other side of
appeal and do it this afternoon unl ess you t hought you
could avail yourself to do that. So that will be
addr essed.

But fundanmentally or in terns of el enents
of efficiency, do you have any difficulty wth
conmbi ning the two?

MR.  FENGLER: | guess from a |egal
standpoint, | see your case. From a practi cal
st andpoi nt, as soneone who vol unteers their tine, you
know, | have taken off what | thought was only going
to be a couple of hours. O course, nowit would be
a half a day.

And our ANC may have dependi nhg on when you
have this second neeting -- we have three people

designated to represent the ANC. It was ny short end
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of the straw today to take a half a day off work and
represent our ANC. So, again, | feel frustrated.

This happened in a sinmlar case with our
ANC wher e t he Zoni ng Admi ni strator did not show up and
we had to have a two-part hearing requiring people.
That was C uck U Chi cken.

So it's just frustrating that we seemto
can't -- you know, we as citizen volunteers avail of
ourselves to the tinmetable as published in the public
record. And consistently DCRA refuses to recognize
this comm tnent of our time and your time accordingly.

And |' mprepared to nove forward with the
conmponent s of our appeal today, realizing there nay be
around two for DCRAto take their testinony, of which
if that neeting changes and the cross-appeal was
added, we can adapt accordingly.

CHAI RPERSON GRI FFI' S: Yes.

MR TAYLOR Chairman Giffis?

CHAI RPERSON GRI FFI'S:  Yes?

MR. TAYLOR |If | may, DCRA was certainly
aware of this appeal. DCRA is certainly aware of the
volunteer efforts that the ANC conm ssioners
t hroughout the city put in for the benefit of their
fellow citizens.

Simlarly, DCRA also has studied the
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i ssues on appeal and was prepared for this case to
nove forward, at | east fromthe part of this case that
we were prepared to present.

MR. FENGLER.  Wiich part was that? |'m

conf used.

MR. TAYLOR Wth all due respect to co-
counsel, | would rather save ny case until the case is
bei ng heard.

CHAI RPERSON GRI FFI'S:  Okay. But you are
ready to prepare your case in chief today.

MR. BROMN: M. Chairman, notw t hst andi ng
| would Iike to settle all of the issues at once, we
are prepared to go forward on the ANC-6A appeal and
| eave the cross-appeal for later if that is the
Board's sense. | don't think there is any surpriseto
t he cross-appeal, but we certainly want to go forward
on the underlying ANC-6A appeal .

Wth the Board recogni ze that the appeal,
my cross-appeal, has been tinely filed and is now
pendi ng before the Board so that we don't have --

CHAI RPERSON GRI FFI'S:  You nean a separate
appeal ? No. You're saying --

MR BROMN: |If you're going to take them
separately or as one case.

CHAI RPERSON GRI FFI S: Fai r enough. " m
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sorry. | msunderstood what you sai d.

MR. BROAN: | just want to make sure that
we don't have a tinmeliness issue as it relates to ny
cross- appeal .

CHAI RPERSON GRI FFI'S:  Ri ght.

MR BROMN: It is certainly tinely now.
| don't want to have to run around the corner and file
an appeal to satisfy, you know, actually the piece of
paper - -

CHAI RPERSON GRI FFI'S:  Ri ght.

MR BROMN: -- to just satisfy the --

CHAI RPERSON GRI FFI'S:  Right, right.

MR BROWN: -- timeliness issue.

CHAI RPERSON GRI FFI' S:  Ckay. Well, we have
a couple of prelimnary matters. And | would like to
take the cross-appeal as a notion in a prelimnary
matter and so that we would be able to establish it
and set accordingly depending on our decisions on
other elenents to it.

| think it is going to be inportant to
differentiate the elenents that were brought in the
first appeal with that of the cross. So we may, in
fact, even issue a separate nunber to it.

But | think there is sone efficiency in

ternms of notice, interns of our tinme, the ANC s ti ne.
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Let's say we track these things together --

MR. BROMN: Ckay.

CHAI RPERSON GRI FFI'S:  -- and dependi ng on
how it goes. But I will restate the fact that |
appreciate you saying it should be no surprise. It

shocked me when | saw the notions for cross-appeal.
It's an interesting maneuver.

| am not aware of ever being served a
cross-appeal in an appeal. And, in fact, | spent sone
time looking at the regulations to see procedurally
how we woul d deal with them

So there are sone elenments. And | think
that brings up some substantive pieces that | could
not anticipate or certainly would not require the ANC
to be prepared for today. And we woul d obvi ously give
time for preparation with that.

However, M. --

MR BROMWN: M. Chairman, if | could add
one --

CHAI RPERSON GRI FFI'S:  Yes?

MR. BROMN: As part of your prelimnary
i ssues, the issue that M. Fengler and | have both
rai sed of the Zoni ng Adm ni strator's presence, whet her
we're tal king about the appeal or the cross-appeal,

it's kind of al nbst nonsensical to go forward wi t hout
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hi s presence.

CHAI RPERSON GRIFFI'S: It is nonsensical,
yes. It's interesting that you both agree on that
same i ssue. However, the point is | think well-taken.

And | guess, M. Taylor, I'ma little
befuddl ed by your conments that this is just a |egal
i ssue that you can present your entire case because
" mwondering if you could -- well, see, | would have
to ask you a substantive question, then. That puts us
right into the appeal we've got prelimnary notions to
deal with.

| think we could probably take up the
first prelimnary and then get to the el enent of what
is left for today. And the first notion, of course,
is tineliness, which is a jurisdictional question for
us. | would like to give you the opportunity to
address that now And we will then have questi ons.

MR. FENGLER. Thank you very nuch.

Part of our frustration is that when this
bui | di ng was bei ng constructed, it's hard to know from
a lay person what is being built and when their
permts are issued.

So as soon as we found out that this was
a six-unit building, | placed phone calls into DCRA

And | went on their Wb site that tracks the
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di sci pli nes.

In tal king to DCRA, at the end of Novenber
and, in fact, specifically on Novenber 8th with M.
Faye Ogena at DCRA, she told ne that the final pernmts
woul d be issued in |late Decenber and early January,
the final permts would be issued in | ate Decenber or
early January. And the three that | was talking to
her about were the electrical, fire, and nechanical,
pl unbi ng di sci plines.

So when we had our neeting in Decenber, we
appeal ed the administrative action on those permts.
They were polled earlier in the year, and they were
approved in Decenber and January. And because you
only rmeet once a nonth, we appealed that
adm ni strative action, which was the approval of those
permts that happened subsequently to our neeting
based on the phone call | had with Ms. Faye QOgena at
DCRA, when she told ne that they would be issued.

And if you look at the tinme line from
opposi ng counsel, they do list the tinme |ine on page
3 of where we filed our appeal on Decenber 13th. and
the final approval did take place, as M. Faye
prom sed they woul d, in Decenber and January.

And that is what we are appealing: the

approval of those three disciplines.
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CHAI RPERSON GRI FFI'S:  You' re appeal i ng t he

pl unbi ng, mechanical, and electrical permts?

MR. FENGLER: Yes because that is the only
adm ni strative action that was available to us at the
time. A certificate of occupancy only happens after
all five disciplines are done.

W were trying to signal the DCRA that
they need to nove in with stop work orders because
there was a fundanental problem with this
nonconform ng use at this |ocation.

So we fielded the very first thing that we
had at our availability. And that was the pending
appeal s of the plunmbing and nechani cal inspections,
which is an adm nistrative action.

CHAI RPERSON  CGRI FFI S: How were the
pl unbi ng and nechanical permts tied to Ms. Ogena's
revi ew?

MR. FENGLER: Ckay. Because if you | ooked
at the plunbi ng and nechani cal permts, you woul d see
si x di shwashers, six kitchens, six bathroons.

CHAI RPERSON CRI FFI S: But did Ms. Qgena
review and issue --

MR FENGLER  Yes, yes.

CHAI RPERSON GRI FFI'S:  -- the pl unbing and

electrical ?
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MR. FENGLER: Yes. She is a signatory on

the permts.

CHAI RPERSON GRI FFI'S:  And that's pl unbi ng
and mechani cal ?

MR. FENGLER Yes, that is correct, sir.

MR BROMN: M. Chairman, | don't believe
that is the case. M. Bello is here, who has sone
experience and could shed Ilight on it. The
interesting thing M. Fengler raises is inlooking for
atinely appeal, he is latching onto what is actually
-- and he said it hinmself -- the approvals that are
the basis for the certificate of occupancy, which,
then, in essence, gets us back to ny cross-appeal
which is the denial of the certificate of occupancy by
M. Cruz. And, again --

CHAI RPERSON GRI FFI'S:  Okay. Let's stick
to -- as it gets later, | wll have nore and nore
difficulty concentrating. So let's stick to the
tinmeliness in each of these because | want to get to
the bottom of this because there is a fundanental
problem that we have if we're appealing plunbing,
el ectrical, and mechanical permts, which |I haven't
heard clarified yet. So let's nove ahead with this.

MR. FENGLER. Ckay.

CHAlI RPERSON GRI FFI'S: W have t hose dat es.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

169

Let ne ask. You started off saying, you said, while
you wat ched the building go up, there was a point at
whi ch you realized that it was nore than the ori ginal
nunber of units. Wat was that that nade you realize
it? And when did that happen?

MR. FENGLER: When t he nei ghbors that |ive
around the building contacted ne in nmy role as single
nmenber conmi ssioner in |late Cctober, indicating that
it appears to be nore than three units being built
because they saw the amount of plunbing and the
appl i ances and t he general construction and they could
see fromtheir wi ndows that this was an expansi on of
t he exi sting building.

And that's why | started to call DCRA and
go on the Wb site to figure out where they were with
their building and | and permt use. You can go on the
Wb site and | ook at the disciplines of when they are
issued. And | saw that they were i ssued but they had
not been approved.

And then | called DCRA, asking when they
were going to be approved. And they told nme their
approval was i mm nent and that they had been approved
but they were just waiting for the paperwork to be
processed and the Wb site to be updated. And that

coi ncided with our rneeting happening just two weeks
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later. So we went ahead and appeal ed based on that
t el ephone conversati on.

CHAl RPERSON Rl FFI S: ls it your
understanding that the plunbing, nechanical, and
el ectrical permts were independent of the base
buil ding permt?

MR. FENGLER As | understand it -- and
will confess that | amout of nmy elenent. This is not
nmy area. Those pernmits when they had the plunbing
permts, they would start to show where the kitchens
wer e.

They would start to show where the
bat hroonms were. The electrical would show the fact
that you would have six separate electrical boxes
versus the three that were there. As you start to
expand a unit fromthree until six, there should be
certain telltale signs that the nonconform ng use is
bei ng expanded. And that is the basis of our appeal.

They shoul d never have been issued their
permt. This devel oper should never be in the
position to build a building and then only at the C of
Obe told that it's not right. And to that extent,
agree that we are in a terrible predicanent.

CHAI RPERSON GRI FFI S: Let's not get too

far ahead of ourselves here. So are you aware when
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the initial permt docunents went in, requests for
permt? And then are you aware of when the actua
full permit was issued?

MR. FENGLER: The tinme | ine, as specified,
is correct on page 3. | nmean, | did go back and | ook
at my notes. This is when they posted their permts,
and this is when they approved their permts.

Soit istruethat the permts were pulled
earlier inthe year, and they were finally approved at
the end of the year. And our appeal cane in at the
end of the year because at the tinme we nade our
appeal, we were told verbally that pernmits had been
approved and that if you notice ny appeal, it states
it's the approved permts, not the issuance of
permts.

W only neet once a nonth. So we only can
maneuver - -

CHAI RPERSON GRI FFI'S: Wit a m nute.
don't understand that.

MR, FENGLER: Qur ANC --

CHAI RPERSON CGRI FFI'S:  The approval and t he
i ssuance of a permt are different?

MR. FENGLER: Okay. The issuance, they
went and pulled the permts.

CHAI RPERSON GRI FFI'S:  Who pul | ed what ?
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MR. FENGLER: As | understand it, the

permts were pulled, neaning that they were given a
permt to do sonething.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. FENGLER And then after the work is
done, there is a final approval of that permt.

CHAI RPERSON GRI FFI'S:  Okay.

MR. FENGLER: | am appealing that fina
approval of that permt.

CHAI RPERSON GRI FFI'S:  So you' re appeal i ng
the inspection that it was in conpliance with what
they submitted and said they were going to do?

MR FENGLER: That's correct. ' m
appeal i ng the approval .

CHAI RPERSON CGRI FFI'S:  So you don't di spute
that DCRA issued building permt B469531 -- |I'm
| ooking at page 2 of M. Brown's subnission -- on
February 2nd, 20057

MR. FENGLER. | do not dispute that.

CHAI RPERSON GRIFFI'S: Ckay. Is it your
understanding that the electrical permts for final
approval under the date of Decenmber 30 -- let's just
take that one, plunbing and nmechanical inspections.
Are those the sanme pernmits that are attendant to this

base building permt?
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MR. FENGLER: It is my understandi ng that

is correct.

CHAI RPERSON GRI FFI'S:  Ckay. So you're not
asserting that you are tinely in ternms of just that
particul ar date of issuance on February 2nd?

MR. FENGLER: |"'m assuming |I'm tinely
because |'m appealing the approved permts, not the
i ssuance of the permts. | have 60 days to appeal an
adm ni strative action. And the admi nistrative action
|'"m appealing is the approved permts. That' s why
havi ng sonebody from DCRA here --

CHAI RPERSON GRI FFI'S:  Sure, sure. Right.

MR. FENGLER I"'m on the phone in late
Novenber .

CHAI RPERSONGRI FFI'S: | total ly understand
because here's the fram ng, then, of your appeal and
what we would be hearing if we find that that, in
fact, is tinmely.

What we will have to have is the base
bui l di ng permts that were i ssued, that docunents that
were issued a permt for. And what you're saying is
what was built in the field is different from that
because if |I'munderstanding you correctly, you have
now asserted that it is not the base building permt

i ssuance but, rather, in construction that it was not
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built according to the permt.

MR. FENGLER. Well, to my own detrinent,
l et me be clear.

CHAI RPERSON GRI FFI'S:  CGood.

MR. FENGLER: That's not what |' msayi ng.
| "' msayi ng that even when they i ssued the base permt
in February, --

CHAI RPERSON GRI FFI'S:  Ri ght.

MR FENGLER -- that it was issued
incorrectly. The tine that we knew about it, we could
see it. You know, | don't cruise the building permt
on a regul ar basis.

So when it canme to ny attention in |ate
Cct ober or early Novenber, when the physicality of the
structure becane evident and | went in to do the | ook,
| realized that yes, those permts had been issued
earlier in the year. And | asked a question, "Wen
will they finally be approved?"

| was told "Decenber or January." And
that's the adm ni strative action |' mapprovi ng because
| think that the underlying permts issued earlier in
the year were al so issued incorrectly.

CHAI RPERSON GRI FFI'S:  Okay.

VI CE- CHAI RPERSON M LLER: M. Fengler,

does DCRA send to the ANC notice of all building
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permts?

MR. FENGLER. They started doing that in
January or February of this -- it has been irregular
until they hired Eric Rogers. He has taken that
responsibility on. So at the tine period that this
i ntervening i ssued, no, they were not sendi ng out the
nmont hl y updates to our ANCs.

VI CE- CHAl RPERSON M LLER:  They weren't?

MR. FENGLER. They were not.

VI CE- CHAI RPERSON M LLER: Last February,
but they are since when?

MR. FENGLER: | believe | got ny first one
in the end of January.

VI CE- CHAI RPERSON M LLER: Wien did the

bui l di ng start goi ng up?

MR. FENGLER: | believe construction
started in the sunmer. | don't have the exact date
because | don't live on that street. But | got the

call from a constituent in the October time period,
when they were actually seeing sone of the internal
dynam cs of the building.

VI CE- CHAl RPERSON M LLER: |'msorry. The
Chai rman - -

MR FENGLER I'msorry?

VI CE- CHAI RPERSON M LLER: He's rem ndi ng
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me that a building wasn't going up, that it was
interior renovation.

MR. FENGLER: No. There was actually
significant construction to the building, --

VI CE- CHAl RPERSON M LLER:  Ch, there was?

MR. FENGLER: -- significant construction
because they were converting three units into six
units. W're talking about big porch blowout,
significant. | nmean, it's a whole new -- it's not
insignificant just to say that they did the work
interior. There were some | arger construction issues
goi ng on.

CHAI RPERSON GRI FFI'S:  Sure.

VI CE- CHAI RPERSON M LLER:  And that was in
t he summer ?

MR. FENGLER: Fromrecollections fromthe
constituents, it was that work kind of started in the
sumer . And then as they watched it, they becane
aware of the fact that six units were becom ng
available in the fall, in the Cctober tinme period.

VI CE- CHAI RPERSON M LLER: How do t hey know
that by watching it that six units were becom ng
avai | abl e?

MR FENGLER | don't have the constituent

here, but when | followed it up with her and nade t he
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phone call, | found that to be true. So howto deduce
that | guess one could specul ate. But what she
deduced was accurate. And that's what notivated ne to
nove forward in the appeal.

CHAI RPERSON GRIFFI'S: Was there a permt
posted on the property that you know of ?

MR. FENGLER: | believe they did have
permts posted on the property.

CHAI RPERSON GRI FFI S: And have you
reviewed - -

MR. FENGLER: Also, | will say that we had
problenms with permts. And one of the questions | was
going to ask the Zoning Adm nistrator is | knowthere
were at least, to nmy count, three stop work orders
that were violated during this period. To have
construction work through the stop work orders, | was
going to ask the Zoning Admnistrator what the
consequences of those were.

| nmean, that gets to us trying to figure
out how the permts because it was very confusing --

VI CE- CHAI RPERSON M LLER: During what
period were the three stop work orders?

MR FENGLER Novenber, Decenber, and
January.

VI CE- CHAI RPERSON M LLER:  Ckay.
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MR. FENGLER: And | docunented those with

t he Zoni ng Adm ni strator through e-mail

CHAI RPERSON GRI FFI S: That's after the
February ' 05 issuance of the base --

MR. FENGLER That's correct, sir.

CHAI RPERSON GRIFFI'S:  And the stop work
orders woul d have been because -- when did you say it
was ?

MR FENGLER: It was the Novenber,
Decenber, and January tine period.

CHAI RPERSON GRIFFI'S: So it was after you
filed your appeal ?

MR. FENGLER: | believe one stop work
order was before we filed our appeal. And this again
was adding to the angst of trying to figure out where
they were in the permt process and why | picked the
phone up because the Wb site is not maintained in a
timely fashion to indicate when things are approved.

So | decided to err on the side of caution
and get a verbal confirmation from M. Faye Ogena on
Novenber 8th, 2005, when she told ne that the pernits
wer e approved and they were just pending. They were
in the system

VI CE- CHAI RPERSON M LLER: DCRA has a Wb

site, which lists what --
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MR. FENGLER: They have the building | and

use. It's where the five disciplines are |isted.
It's called -- here, | have it -- the building plan
revi ew status. You get a tracking number, which I
listed on nmy appeal because that was the only thing
had at the tine.

And you can | ook at the disciplines and
| ook at the status. And here you see that the status
date of when things were issued and then waiting for
final confirmation of approval was what we were
appeal i ng.

VI CE- CHAl RPERSON M LLER: So di d t hey have
that in February of 20057

MR FENGLER: Yes. | believe this Wb
site was up and running. At the tinme we didn't know
that we had a problemw th the property.

VI CE- CHAI RPERSON M LLER: | understand
that. |'mjust wondering, as an ANC conm ssioner, is
t hat one of the things you check?

MR. FENGLER | try to check it. W're in
Capitol HIl. The anount of developnent is so vast
that | only really check things | think 1ook
suspi ci ous because given it's just an amazi hg anount
of developnment that is going on in our comunity.

It's very hard to keep up with all of it. But | do
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check when either a constituent highlights a concern
or I walk by and see a concern.

VI CE- CHAl RPERSON M LLER: Okay. So say in
Cct ober that your constituent says, "I think there is
this problemw th this building."

MR. FENGLER Right.

VI CE- CHAI RPERSON M LLER:  Then coul d you
go to the Wb site and check it?

MR FENGLER Yes. That's --

VI CE- CHAl RPERSON M LLER:  And so woul d you
have found, then, on that Wb site that this building
permt had been issued?

MR FENGLER | did that when | first
| ooked on Novenber the 8th froma concern that | had
in Cctober. 1t took me a couple of weeks to get to it
inny in box, but by the tine | got to it within two
weeks, | went to the Wb site and checked. And then
| uncovered what | uncovered, and | started noving
down the road of the appeal for Decenber.

VI CE- CHAI RPERSON M LLER: So when you
checked that Wb site, did it say that this was a
building permt for six units in tw parking spaces?

MR. FENGLER. | got that verbally. What
the Web site will showis the five disciplines, what

was approved, and what was being held for correction
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or pending. So | only appealed the three things at
the tinme. That's why | didn't appeal all five
disciplines. | only appeal ed the three disciplines at
the time that | had a verbal confirmation

You know, what happens is that after |
|l ook into sonething, I talk to the Zoning
Adm ni strator, | talk to DCRA, and | ask themwhat is
going on, | pull this information out. They answer ny
guestion. They say it's six units. They give ne the
rationale. And | nove forward.

There is nothing on the Wb site that
woul d indicate to me that there were six units. That
woul d only be done by | ooking at the permt or talking
to sonmeone in the DCRA inspector's office.

VI CE- CHAI RPERSON M LLER: You know, it
feels like we're pulling teeth a little bit. | mean,
if you have a witten response to the notion, you
could --

MR. FENGLER: |If | had a witten response?

VI CE- CHAl RPERSON M LLER:  To hi s notion
you woul d address all of these dates because we have
to decide tinmeliness based on dates and notice. And
that's why |'m aski ng these kinds of questions, like
when - -

MR. FENGLER: Sure. | under st and.
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VI CE- CHAl RPERSON M LLER: -- did you see

this and what did you know and - -

MR. FENGLER. And, to nmke it easy, you
know, I'"'m not a |awer, but the outline on the two
pages is accurate to nmy records. | went and checked
those records. So what they laid out is accurate, to
i ncl ude when we filed the appeal.

My point is that when we fil ed our appeal,
when we made our appeal in early Decenber and you
approved it, we filed Decenber 13th, | was approving
actions that were going to take place on Decenber
30th, on January 17th, and specifically, both on
January 17th because | had a phone call in Novenber
that said these permts are going to be approved,
they're in the process of being approved, being
constructed, we nmeet once a nonth.

At our very next neeting in Decenber, |

appeal ed t hose approval s. That's what ny appeal said.

It didn't say the "issuance." It says, "the
approval s. "

VI CE- CHAl RPERSON M LLER  Ckay. | would
just --

MR FENGLER So | guess |I'm rel evant
insomuch as | could have waited until January or

February to use up the whol e wi ndow, but | decided to
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appeal based on what | know is going to happen. What
| knew was going to happen happened. Those were
approved, albeit directly after | filed nmy appeal.

So |l don't want to be too cute. | clearly
under stand, you know, the situation that you're in,
but our ANC, like | said, only neets once a nonth
And | decided, instead of waiting to see them | woul d
take the verbal order over the phone that these had
been approved and they're in for process.

CHAI RPERSON CRI FFI S: Ri ght . | don't
t hink that fundanmental date that we're looking at is
-- what did you say?

MR FENGLER | would think the date --

CHAI RPERSON GRI FFI' S:  Decenber ?

MR FENGLER The date shoul d be Decenber
30th, January 17th, and January 17th. That's what |'m
appeal i ng.

CHAI RPERSON GRI FFI'S:  The direct question
is going to becone --

MR BROMW: Can | interject?

CHAI RPERSON GRI FFI S: -- what error are
you asserting happened at the approval on Decenber
30t h, 2005?

MR. FENGLER: That's the nature of ny

appeal, that they expanded a nonconform ng use, that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

184

they didn't have the right parking signs, --

CHAI RPERSON GRI FFI'S:  Right.

MR FENGLER -- that in a simlar order
i ssued in 1993 --

CHAI RPERSON GRIFFIS: R ght. And that's
where you're going to run into a technical difficulty
because on Decenber 30th, first of all, those
approval s began to approve the disciplines --

MR. FENGLER Right.

CHAI RPERSON GRI FFI'S:  -- that would have
been based on the inspections of what was built.

MR. FENGLER: | still think that if they
i ssued that final approval and they issued that in

error based on the zoning code, that's an adm ssi on of

action that can be appealed. | nean, if | wait until
the certificate of occupancy, | would have waited
until --

CHAI RPERSON @RI FFI S: Ckay. | don't

di sagree with you.

MR FENGLER | nean, so that's the first
thing. | nean --

CHAI RPERSON @RI FFI S: It will be an
official action, but it gets back to the point that |
said before. The official action is they went out and

inspected that it is in conpliance with what was
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approved and issued in permt.

MR. FENGLER: But they were | ooking at in
conpliance, they admtted to nme over the phone and in
person, -- Bill Cruz net nme in person -- that they
didn't even | ook at the nonconform ng use conponent.
That's why Bill Cruz being here would be inportant,
but he admtted to ne that if he could do it over
agai n, they were extendi ng the nonconformn ng use.

And we don't expand nonconform ng uses.
By issuing these permts for electrical, fire, and
pl um ng, they were expanding a nonconform ng use by
addi ng si x nore showers, six nore kitchens. These are
things that can be appeal ed. W shoul dn't have to
wait for the certificate of occupancy if we already
know the prelimnary nethod of action is going down
t he wrong course.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. BROAWN. M. Chairman, can | interject

CHAI RPERSON GRI FFI S: We're not
di sagreeing with you. Yes?

MR BROMN: -- that the Board's
jurisdictionis zoning-related. And we have had this
di scussion in other contexts before. The decisions

that M. Fengler is talking about, the Decenber 30th
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and on, they're not even building permts. They're
el ectrical, nechanical, plunbing permts.

There is no zoning conponent to those
permts. There are no zoning i ssues to the inspection
and approval of those permits. |It's a trade permt.
And the zoning issues occurred when the permts were
i ssued, the original permt and the revision, back in
February and April of 2005.

There are no zoning decisions, no
jurisdiction for this Board, occurring until, as
correctly M. Fengler says, the next event is the
certificate of occupancy.

MEMBER ETHERLY: So, M. Brown, you're
arguing, in essence, then, that there is no way
t hrough any of that series of final approval s that the
ANC can reach back, in essence, and get at any of the
zoni ng-rel at ed questi ons here?

MR. BROMN: Vll, | nean, there is no
guestion they can't reach back. What he's | ooki ng for
is a contenporaneous decision within his tinme frane.
Now, he has filed an appeal of events that actually
hadn't occurred, a premature appeal. W're not going
to go there.

But all of these zoning issues, the issues

that were zoning-related that coul d be the subject of
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t he appeal, occurred in February and April of 2005,
not prospectively in | ate Decenber and January, except
for the eventual certificate of occupancy application.

MEMBER ETHERLY: So what of the argunent
that, as you are aware, case |aw does provide for
extenuating circunstances, as |'msure M. Fengler is
aware? Part of the questions are getting at, one,
when you | ook at the | anguage of the rel evant zoning
reg as it deals with tineliness, you kind of have two
t hi ngs: one, when did you have notice of the decision
of which you're conpl ai ni ng; or when should you have
had notice. And so that's a little bit of | think
where Ms. MIller and the Chair were probing.

There's a little bit of an escape hatch,
if you will, which is are there some extenuating
ci rcunst ances. And 1'Il put aside when you should
have known or when did you actual | y know sonet hi ng for
a nmonment, and I'll just say, well, to an extent, M.
Brown, com ng back to you, how do you deal with the
potential argunent that I'mhearing, in part, whichis
we really had no way of knowi ng how many units were
goi ng up because of the nature of the work.

And t he only way we coul d effectively tell
was by virtue of seeing all of these final approvals

t hat began to i ndicate the | evel of detail in ternms of
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the work that was happening on the property.

Isn't that, 1in essence, extenuating
circunstances that would get them into that safe
harbor, if you will, of some of the case |aw around
the issue of timeliness?

MR BROMN: And | don't believe so. One,
several things happened. And M. Fengler and | are in
agreenent on the tine line. The initial permt was
issued in early February. Before the end of that
nmont h, work was actively going on at the site.

MEMBER ETHERLY: Before the end of
February?

MR. BROMN: Before the end of February
2005. | have phot ographs, which | can share with you,
that M. Tesfaye can validate the date.

M. Fengler is correct. This was no smal |
project. The dunpster cane on the site. W rk began
i medi ately. The first thing that had to be done was
the repl acement of the roof. So there was certainly
a visible appearance that you couldn't avoid of
substantial work going on at the site.

Now, the pernmits were posted, as they
should be. And the permts don't say 60 mnutes on
the face of them At least the building pernits

don't. But you certainly have noticed that permts
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have been i ssued. You certainly have noticed the work
is going on. And then having known that, it is
i ncunbent upon you to investigate.

If you look at the trade permts,
pl unbi ng, mechanical, air conditioning, they were al
issued no later than July. Now, those permts on
their face say the nunber of units or the nunber of

air conditioners. So, again, you have further notice

-- and they're posted -- that this work is going on.
So | think nobody could ignore or be
unaware of this work going on. And then the

i nvestigation should have risen fromthere. The other
part of the safe harbor is not by itself -- there are
some extenuating circunmstances, which | don't think
exist -- is that doesn't create a prejudice or
hardship to ny client.

And if you | ook at when the 60-day period
shoul d have started running, by mdsumer, by early
spring, actually, February, March, April, My, this
appeal should have been on the books and my client
been on noti ce.

In effect, he was abl e to, unbeknownst to
hi m because there was no conmuni cation, continue on
his project, not just through the end of Decenber

because he didn't actually have notice of the filing
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of this until late February fromM. Cruz. So he was
abl e to reach substantial conpletion on this project,
even before this appeal was filed, and sell two units,
agai n, even before the appeal was fil ed.

So, | nean, if you balance the two,
certainly there was nore than adequate warning or
reason for the ANC to investigate. There are
resources available tothem Andif they didn't, they
shoul d have avail ed thensel ves.

In the neantine, the equities are very
much in favor of ny client, who had no notice
what soever and spent, as people testified, putting
aside the land acquisition, closetoamnmllion dollars
during this period of tinme and to reach substanti al
conpl eti on.

So | think the safe harbor can't be vi ewed
in isolation.

MR. FENGLER: | disagree somewhat wth
that. Wien | filed ny appeal, of course, by law, |I'm
required to mail notification to not only the Zoning
Adm ni strator but to your client, which | did do. So
that your client would have gotten the notice in
Decenber in a very tinely fashion from when we
actually voted to do the appeal in early Decenber.

My ot her conment was whil e naybe having a
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dunpster and doing roof repair may |ook like |arge
activities and it is a large activity but to the
untrai ned professional, wuntil you actually start
seeing walls go up and windows go up and kind of
configuration, you really don't know.

There's been a lot of renovation on
Capital HIl. It's hard to know from a roof repair
and a dunpster even if someone did notice. | nean
what we were doing is that once it became known to us
that this was a six-unit property, DCRA at that tine
was not sending out nonthly notices. Once we found
out by phone <call and followup, we appealed
i mredi ately.

And ny last point is | think it's still
valid to appeal the final inspection. | was arguing
at the DCRA before they did that final approval not to
give the final approval. | said please don't give the
final approval because you all forgot to | ook at the
nonconf orm ng use.

Even though you issued the permt, you
said it was within your power on final inspection to
go ahead and | ook at the existing zoning text and then
make your final inspection in accordance with the
zoning lawif you forgot about that lawearlier inthe

year. And they said that they were not going to do
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that, that they were going to i ssue these pernmts, and
that if | didn't like it, | was to appeal.

And | said, "Wen do you issue the
permts?"

And they said, "W're going to i ssue them
i n Decenber and January."

And | said, "Roger out. W're going to
appeal ." And that's what we did. W appealed their
final issuance. That's fair gane because | gave DCRA
a chance to solve this adnmnistratively on their own
accord. Even after the fact that | brought to their
attention that they were extending a nonconform ng
use.

VI CE- CHAl RPERSON M LLER:  You brought it
to their attention when?

MR. FENGLER I n Novenber, --

VI CE- CHAI RPERSON M LLER: I n Novenber?
Ckay.

MR FENGLER -- when | talked to --
actually, in Cctober and Novenber.

MR. BROMN: Did you speak with M. Cruz?

MR FENGLER® Yes. And it was the -- |
keep forgetting her name but Ms. Faye Qgena.

VI CE- CHAI RPERSON M LLER: M. Brown, |

just wanted to pin down. You said they should have
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known in late spring or early sunmer and in late
spring, they should have known because of the
construction work. Is that your point?

MR BROMN: Well, no. They should have
known, again, M. Tesfaye got his permts February
25th, nobilized the site with a dunpster that he
started: one, renoving or replacing the roof; and,
two, gutting the interior.

CHAI RPERSON GRI FFI'S: Wi ch of the posted
permts listed the unit nunbers?

MR. BROAN: The posted permts, they'rein
your package. Unfortunately, the building permt --

CHAI RPERSON GRI FFI'S:  Does not ?

MR BROWN: -- does not.

CHAI RPERSON GRI FFI'S: | thought you said
that the mechanical or electrical or the plunbing --

MR. BROWN: Yes. And if you go to the
el ectrical permt, you will see the count of |ike six
-- the first one was issued May 12th.

CHAI RPERSON GRI FFI'S: Did any of themli st
total units? | mean, | could have a house with 25
toilets, couldn't I, a single fam |y residence?

MR. BROWN: Actual ly, maybe not, but
that's a debate we needn't do. But the May 12th

el ectrical permt says six dishwashers, six garbage
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di sposal, six clothes dryers.

MR. FENGLER: Where does it say that, sir?

CHAI RPERSON GRI FFI S: | need a lot of
staff, big dinner parties.

MR BROMN: It's tab 5 in ny filing.

MR FENGLER: Oh, | see it there.
apol ogi ze.

MR. BROMN: It says six central A/C, siXx
el ectrical range, six clothes dryer, six garbage
di sposal, six dishwasher. And then if you go to June
15th plunbing permt, you have 4 bathtubs, 6 water
cl osets, 4 washer boxes, 6 basins, and the di shwasher
part is obscured.

MR. FENGLER: You know, I'mwlling to
stipulate to nmake this easy for the Board. [ m
willing to stipulate all of those permts were issued
at that tine. That is not the basis of ny appeal.

The basis of ny appeal was the final
i nspection. That is why you have a final inspection.
You get that final goal started that youdid it right.

CHAI RPERSON GRI FFI S: Did what right,
t hough?

MR. FENGLER: That everythi ng was done in
accordance with the zoning regul ati ons.

CHAI RPERSON GRI FFI'S:  That's where we nay
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differ.

MR. BROMN: Ckay. |If there's no zoning
el ement -- excuse ne.

MR. FENGLER: | guess if the initia
permts are issued in error and that beconmes aware to
DCRA before they do their final inspection, --

CHAI RPERSON GRI FFI'S:  Ri ght.

MR FENGLER: -- | still feel it's
i ncunbent. They still have it in their powers to say,
"We nmade a m stake. "

CHAI RPERSON GRI FFI'S: Right. And you nade
that statenent. | think it's pretty clear, your
posi tion.

MR. FENGLER  Yes, sir.

CHAI RPERSON GRI FFI' S:  What can you tell us
-- well, this nmay be a little off track.

MR. FENGLER. Ckay.

CHAI RPERSON GRI FFI S: But where is your
confidence that DCRA has a chance to go back and
revoke the permt at the point at which they're doing
their final inspections of that permt?

MR. FENGLER: I guess ny confidence is
that DCRA would follow the zoning code and nake sure
that no nonconform ng use i s expanded.

CHAI RPERSON GRI FFI'S:  Ckay.
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MR. FENGLER. |If they issued a permt in

error that extended a nonconformng wuse, it's
i ncunbent upon them not to let this thing go any
further.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. FENGLER. See, what happens, if they
woul d have done that in Novenber --

CHAI RPERSON @RI FFI S: And that's an
excel l ent point. And | absol utely understand your
position, but then aren't we al ways goi ng back to the
base building pernmt, of which the error you're
asserting was established? 1Isn't it and everything
grows fromthat error?

MR. FENGLER: That is correct. And | w |
agree with counsel that in February and in May and in
June, again, we could argue should I have known, what
| coul d have done to have known, | woul d have appeal ed
t hose actions. But what | decided to appeal based on
timeliness and t he 60-day wi ndow, which | will concede
clearly February to Cctober violates that wi ndow, |'m
appealing what | was told to be the final action on
i ssuing those structural permts because at the tine,
| had no idea.

You know, those building permits lead to

this certificate of occupancy.
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CHAI RPERSON GRI FFI'S:  Wul dn't the final

action and conformance for the zoning regul ati ons be
the certificate of occupancy, its issuance?

MR. FENGLER: Right. But if | would have
waited for that, | would have appeal ed, started ny
appeal two weeks ago, and then been on the cal endar
for six nonths fromnow because it took six nonths for
ne.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. FENGLER: So | appeal ed the very first
adm ni strative action that | could, --

CHAI RPERSON GRI FFI'S: Sure.

MR. FENGLER: -- knowi ng that | was w ong.

CHAI RPERSON GRI FFI'S: Sure.

MR.  FENGLER: What happened here was
wong. | could have waited for the C of O although
waited to June, and then filed an appeal, and waited

six months. W could be here in Decenber.

But after that, | didn't think that was
fair to them either. | felt as soon as | found out
sonmet hing was wong, | should appeal the very first

adm ni strative action.
CHAI RPERSON GRI FFI'S:  Okay. It goes back
maybe to one of our initial questions of you now that

we're all here --
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MR. FENGLER  Right.

CHAl RPERSON Rl FFI S: - - and you
understand that this could have been a cross-appeal
regarding the certificate of occupancy. Does it tend
to refocus your energies on the certificate of
occupancy?

MR FENGLER: | nean, there is no doubt
that when they appeal the certificate of occupancy,
our ANCw Il have a position that supports, ironically
enough, that supports, DCRA s decision not to issue
the C of O

CHAI RPERSON GRI FFI'S:  Ri ght.

MR FENGLER W have other issues. You
know, their denial and our appeal, while there is a
correlation, they're not exactly the sane. W have a
par ki ng conponent that they left out of their denial
of the appeal, which |I think is also a fundanental
check that they shoul d not have gone forward on any of
these things if they knew they couldn't provide the
par ki ng.

So | share your frustration, and | share
your duplicativeness that we wll see this thing
tw ce. But at some point in tine, we're trying to
hold an agency accountable. They should be held

account abl e when t hey i ssue these pernits because what
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has happened -- and | will agree with counsel -- is
t hat because they're not doing their job correctly,
we're doing it after the fact. It's like a
prophylactic after you're pregnant.

It's bad. But at the same tine, the
nei ghbor hood that is around this place and R- 2 deserve
t o have t he zoni ng code protected, you know, issues of
par ki ng density. This is why we have zoning
regulations in R-4. So |I'mtorn between representing
everyone el se and then a client that has i nvested sone
noney.

So | am erring on the side of the
residents who live in and around this property.

VI CE- CHAI RPERSON M LLER: What pronpt ed
your constituent to bring the mtter to your
attention? Do you know?

MR.  FENGLER: Wtnessing this large
bui | di ng bei ng expanded.

VI CE- CHAI RPERSON M LLER: Wtnessing in
Cct ober, even though it had been under construction

since February? Okay.

MR. FENGLER | nean, Ms. Mller, to be
gquite honest, it's hard to know with people's work
schedul es, sumrer vacation. | will stipulate, muchto

nmy di sadvant age, that we shoul d have probably call ed
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thisin March or April. | nean, clearly counsel nakes
a legitimte argunment there.

But | still think that there is an
adm ni strative action that was taking place in the end
of the year. And that action is strong enough for me
to hook into, the final approval. That's an action
that has to be taken. They can't nove forward unl ess
they get their final approval. And anything up until
then is open for review

VI CE- CHAl RPERSON M LLER: Di d you ask the
Zoning Administrator to revoke the building permt?

MR. FENGLER  Yes.

VI CE- CHAI RPERSON M LLER:  And what was hi s

response?

MR FENGLER: At that tinme, it was
" Appeal . "

VI CE- CHAI RPERSON M LLER: And when was
t hat ?

MR FENGLER: That was in the October tine
peri od.

VI CE- CHAl RPERSON M LLER  Ckay.

MR.  FENGLER: | rmean, generally Dr.
Canavan canme to our ANC in August and said, "If you

don't |like what we do in DCRA, you can just appea

us.
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And that was the general thenme that
perneated the agency at that tine was that all of our
concerns were irrelevant and that we have a venue
call ed an appeal. So they put the onus on us to file
all of the appeals.

And that's why you' re seeing the ANC-6Ain
front of your Board nore tines than you ever had
before in the past, because we are shut out of the
process.

CHAI RPERSON CRI FFI S: Vel |, okay. We
won't delve too far into that, but it is the proper
procedure to bring an appeal to this Board.

MR FENGLER: That's correct. No. You're
absol utely right.

CHAI RPERSON GRI FFI'S: 1t' s not adj udi cat ed
down at DCRA.

MR. FENGLER: Right. M frustrationis
agree we shoul dn't have been here, that DCRA when t hey
had known what was going on should have taken the
steps to renmedy the problem

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. FENGLER. And when they didn't take
t hose steps and they still issued that final approval,
to me that was an admnistrative action worth

appealing. That's, of course, my opinion.
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CHAI RPERSON GRI FFI'S:  Okay. M. Tayl or,

tinmeliness?

MR TAYLOR M. Chairman, the District
bel i eves that the Board has done an excellent job of
framng the legal issues and chooses not to take a
position on the resolution of those issues and is
confident that the other parties can argue their
cases.

CHAI RPERSON GRI FFI S: Certainly legally
there is a position you could take on whether it's
timely placed or not, is there not? Wen did they
know? Wen should they have known? Is it tinmely?

MR TAYLOR That is not an issue that we
have been consi deri ng.

CHAlI RPERSON CGRI FFI S: Ckay. M. Brown,
it's your notion. W're going to let you speak to it
now. And then we can have responses qui ck.

MR BROMN: Well, | nean, | think that the
Board understands the timng and the issues and the
fact that timeliness hasn't been achieved here as it
relates to the zoning decision, which are the two
building permits and that there was anple awareness
that this activity of a substantial nature was going
on and the duty to investigate and then al so, given

this tinme franme, again, February 2005 through
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Decenber, arguably, at the earliest and, actually,
February, when ny client actually received notice of
t he appeal, again, he didn't receive mail at the site
-- that's where all the notices were sent -- that the
prej udi ce he has suffered can be neasured in dollars
and cents, a conpleted project and expenditures,
again, putting aside the land value, of a mllion
dol | ars. So | don't think there's any way you can
avoid the finding that this was an untinely appeal.

The other thing that M. Fengler keeps
going back to and it shows |ooking forward fromthe
appeal date is these inspections. These were not
zoni ng inspections. They were not zoning-rel ated.
But what he is really tal king about and recogni zi ng
that it's too late to appeal the building permts is
the certificate of occupancy.

And that matter is clearly before you
t oday. | think it could be resolved fairly easily
today and the matter resol ved conpl etely for everybody
i nvol ved. Nobody wants to come back again and find
out where we stand. So | would ask the Board in
considering the tineliness issue to also consider
again the cross-appeal matter.

MEMBER ETHERLY: M. Brown, a quick

guestion. Is therealimt tothe issues that the ANC
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can get at through the certificate of occupancy piece
of this? Could the ANC just essentially get to the
zoni ng i ssues by appealing the C of O as you did or
as you are endeavoring to do, | should say?

MR. BROAN: Yes. And, again, there is an
identity of issues in M. Cruz's letter with the

exception that we both note: parking. And, you know,

I"'m willing to, even though it's not part of M.
Cruz's decision. |I'mhere today and prepared to tal k
to parking. | think we could wap this up by 6:00

o' cl ock, when everybody wants to go hone.

MEMBER ETHERLY: | appreciate that.
That's optimsm

MR BROMN: Well, we were here too late
last tine and so that the Board isn't |ooking at
dealing with this matter in the future, both fromMm.
Fengler, the city's council, and ny client.

MEMBER ETHERLY: And just as a word for ny
col | eagues, | guess the reason why | kind of verged
that questionis | feel fairly confortabl e about where
we are in terns of the argunent on the notions piece.

So at the appropriate tine, |I'm open to
inviting sone dial ogue about that, M. Chair. Thank
you.

CHAI RPERSON GRI FFI'S: And | don't di sagree
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with that. I"ve got one lingering difficulty,
however, still. When did the governnent let the
public know how many units were going into this
bui | di ng and construction? Was it at the i ssuance and
the posting of the permt? Ws it at the issuance of
the trade pernmits? Was it at the subdivision and
condom niumplats? Wen is it? Wen mght you know?

MR. TAYLOR The one thing certain that |
can state is that the application for the building
permt clearly stated that the building permt was to
i ncrease the building frombeing athree-unit building
to being a six-unit building.

CHAl RPERSON (RI FFI'S: M. Brown, you --

MR. TAYLOR Now, the question of when was
that made public, that is one that |'m not sure that
| can answer. That information would have been
avai lable, as | understand it, to anyone who would
have researched the question at the tine.

CHAI RPERSON CRI FFI S: Ckay. M. Brown,
froma pedestrian standpoi nt, when woul d one have been
abl e to have known the nunber of units?

MR. BROM: When the February 2005
original permt was issued, the permt was posted.
The work began. And if you had done what the Board

has often indicated in these situations, that you then
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have an obligation, a responsibility to investigate,
you woul d have gone to the permt file, which in ny
tab 3 and | think M. Taylor's reference, you go to
the application itself and the plans that are filed
with the application that would have been on file
after the February 2nd issuance of the permt. And
you woul d have seen exi sting nunmber of dwelling units
3. And this is in box 15 and 18.

And then it says, "Proposed nunber of
dwelling units: Six." And then if you |look on the
| eft side of the application, it says, "Six units,"”
"three units.” So you would have seen that.

And then on the final page of the
appl i cati on down the zoni ng bl ock, you have the words
-- let ne just nake sure we're tal king here. It says
down here "apartnent house, six units, two parking
spaces" so that --

CHAI RPERSON GRI FFI S: Read the rest of
t hat .

MR. BROMN: What? "Two parking spaces:
interior work only"?

CHAI RPERSON CRI FFI S: Ri ght . The box
checks "POD' and a POD witten? Wat does that stand
for?

MR BROM: It's a preoccupancy data
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sheet .

CHAI RPERSON GRI FFI'S: Let me ask you the
same question. Wien would one know or when should
t hey have known that there were six units going in?

MR. FENGLER: | disagree that it shoul d be
February because for the lay person, it's hard to know
what is going on with construction. Andit's hard for
nme to tell you because | don't wal k by that building
every day.

Al | can tell you is that a constituent

of mne noticed in October what | ooked |like to be an

increase in the nunber of wunits. | got the phone
cal I.

So before then, you know, I wish | could
testify and give you, "Well, we should have known by
April the 5th" or "May 6th" or "August 4th." | can't
do that. | can only do it when sonebody has notified
nme of a potential problem and then | nmke a phone
call, | do sone investigation, and | find it out.
And, you know, again, | understand the fact that the

permts were initially issued at the begi nning of the
year.

And, finally, as | said, at the error of
being repetitive, final inspection is a final

i nspection. You're supposed to certify everything is
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done in accordance with not only the permt but also

t he underlying zoni ng.

And if DCRAis a -- it's hard to fathom
that fundanmental use. Expandi ng a nonconform ng
bui l di ng would be lost on DCRA. | nean, that's just

like running a red light.

| nmean, this isn't |ike sonme obscure part
of the zoni ng code t hat peopl e don't understand, these
buil ders don't understand. | mean, when you take an
R-4, you' ve got a three-unit apartnent. You make six
condos out of it.

| nmean, this is not sone obscure
technicality. And for DCRAnot to realize that and to
continue to i ssue permts, which would then lead to a
certificate of occupancy, of which was denied, only
underscores the fact that we were right all al ong and
that they should not have issued that final permt.

O course, we can't argue those. To ne
guess what | amtrying to get at is that they should
have had the ability. They should have at the tine of
doing the final inspection when it was brought to
their attention that they went through a maj or m st ake
of allowing the expansion of a nonconform ng use.
They shoul d not have approved t hose final inspections.

That's what a final inspection is for.
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O herwise, once it's wong, it's wong
forever. And that is an adm nistrative action

CHAI RPERSON GRI FFI'S:  Okay.

VI CE- CHAI RPERSON M LLER: | kind of w sh
that your constituent was here so that we could ask
t hat person, you know, when he or she --

MR. FENGLER: | wunderstand. | invited,
but due to work requirenents, they could not take off
today. Actually, | think she was out of town today.

MR. BROAN: The ot her thing, M. Chairnman,
if I mght add, one, we keep trying to focus in on
t hese inspections. And, again, these final trade
i nspecti ons, whet her it's building, pl unbi ng,
el ectrical, nechanical. There is no zoning conponent
to those inspections.

Also, M. Tesfaye remnded nme that in
August, he put a "For Sale" sign up on the property
saying "Six units."

CHAI RPERSON GRI FFI'S:  When?

MR, BROMN: He says August of 2005. I
have pictures. Let's see. Hold on here. They're not
dat ed. But certainly at a certain point before
conpletion, there is a real estate sign up front,
whi ch you can't read, but he tells me it's six units.

CHAI RPERSON GRI FFI'S:  Yes, | know.
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MR. FENGLER | nean, | will tell you that

my constituent definitely called ne before that sign
went up. | nean, that would be the -- | can't dispute
what | can't validate, but |I guess |I'mjust befuddl ed
that what to nme seens in ny naivete that you have
adm nistrative action. And that's what |' mappeal i ng.

And | guess we have beat this thing into
t he ground. Either you're going to agree that the
appeal that we filed, that the final approval is
correct or you're going to say that we should have
appeals in February, April, and May. That's your
cal I.

O course -- and hindsight is 50/50. |If
| would wal k around every street and grab all this
stuff down and research it, | would do that, but I
didn't.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR FENGLER: So is that a mstake? |
don't know. |I'mjust telling you that | brought this
to the attention of DCRA. And | believe they had a
chance to do their job before they issued the final
approval s of these permts at the inspection phase.

And if you don't agree, then | understand
your ruling. I nean, there's no reason to dance

around it any nore, sir.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

211
CHAI RPERSON GRI FFI'S:  Ri ght.

MR. FENGLER: | think you beat it up
pretty good.

CHAI RPERSON GRI FFI S: No. | appreciate
that. And | hope you understand that we are really
trying to understand it all. There are certain things
that inform us on how we are to nake decisions,
especially in appeals which are nuch nore legally
based, although all that we do are, and in terns of
notions, and especially with tineliness. | don't know
that | have been involved in an appeal that didn't go
through quite an extensive anmpunt of discussion of
timeliness.

The courts have infornmed us very strictly
on what -- the Zoni ng Comm ssion has actual |y adopted
our practice and court decisions on establishing a
timeliness.

Now, there is a bit of leeway for the
Board to | ook at, are there extenuating circunstances.
O her than that, we are | ooking at a very strict tine.
And let ne say it is a harshness. I1t's a harshness of
not when you knew, not trying to establish when you
knew. W're trying to establish when you --

MR. FENGLER  Coul d have known.

CHAlI RPERSON @RI FFI S: -- should have
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known. And the point is when you tell us you knew and
you applied, we've got to come back and now assess,
are there circunstances that did not let you bring it
withinthe tine frame that is established and then can
extend it out further.

This is even nore particular because,
quite frankly, I amnot sure what you're hol ding onto
so nuch in terms of the decision has any fruit for you
to appeal before us. | don't think we need to
establish that at this point but, rather, the
tinmeliness el enent.

"1l let others ask questions at this
time. And then | think we need to nove ahead with the
not i on.

VI CE- CHAl RPERSON M LLER: | just want to
pin down what | thought | just heard because we're
| ooking at trying to figure out when you shoul d have
known per haps.

M. Brown, did you just say that there was
a "For Sale" sign put up in front of the house in
August of 2006?

MR. BROMWN:  (Noddi ng head.)

VI CE- CHAl RPERSON M LLER: Sayi ng siXx
uni ts?

MR. BROMWN:  (Noddi ng head.)
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VI CE- CHAI RPERSON M LLER: M. Fengler, did

you see that sign?

MR. FENGLER | didn't see that sign. And
the constituent -- again, this is the first [|'ve
heard. | saw that a sign had gone up. And | saw the
sign after | filed the appeal, to be quite frank and

honest with you.

So, again, it's hard for ne to -- |'mnot
in the business of calling sonmeone a liar, but | am
saying that if | were to have seen that sign, | would

have cal |l ed i medi ately.

So it gets to the question which you're
aski ng, i s when should we have known. And ny point is
that ny constituent could only have known based on
what she saw and the construction of the buil ding.
She didn't go up and ook at the permt and didn't
understand that six air conditioning units and six
washers woul d nean six units.

VI CE- CHAI RPERSON M LLER: And how do we
know that? She's not here to testify about that.
That's partially ny problemw th this.

Ckay. At this point, | think that we
ought to deliberate on the notion to dism ss.

CHAI RPERSON GRIFFIS: |Is there a notion?

VI CE- CHAI RPERSON M LLER: Wl I, | think
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t hat what we should do is treat intervenor's exhibit
nunber 17 part of their pleading as a notion to
dismss, as a notion to dismss and opposition to
appeal of ANC-6A. It's also a cross-appeal. But |
think we ought to separate the cross-appeal out and
just deal with the notion to dismiss at this point.

CHAI RPERSON &Rl FFI S: In terms of the
second argunent on tineliness.

VI CE- CHAl RPERSON M LLER:  On tineliness,
yes.

CHAI RPERSON GRI FFI'S:  Okay. | think, as
we have stated as we started this out, we had two
notions fromthe intervenor. So the first notion we
have taken up is whether ANC 6A appeal was tinely
filed.

VI CE- CHAI RPERSON M LLER: Yes. And |
woul d nove to grant the notion to disniss the appeal
as untinely.

CHAI RPERSON GRIFFIS: |Is there a second?

MEMBER ETHERLY: Second, M. Chair.

CHAI RPERSON CRI FFI S: Thank you, M.
Etherly. The notion before us has been seconded.

Ms. Mller?

VI CE- CHAl RPERSON M LLER: | woul d start by

saying that the Court of Appeals has said that our
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jurisdictional issues are nmandatory and if we find
that it's untinely, that we do not have jurisdiction
over the appeal.

And we have very specific regul ati ons t hat
address the tineliness of appeals. And they're set
forth in 3112. An appellant has 60 days fromthe date
the person appealing the decision had notice or
know edge of the deci sion conpl ai ned of or reasonably
shoul d have had notice or know edge of the decision
conpl ai ned of, whichever is earlier. And then we can
even expand that if we find extenuating circunstances.

But I think what's confusing alittle bit
in this case is that this isn't exactly tineliness,
but it goes to what M. Brown was saying, that | think
not every permt is a zoning decision. And | think in
this case, you know, el ectrical, nechanical, plunbing
are not really zoning decisions but they rel ate back
to the building permt, which was issued in February
2005. And that's why we were | ooki ng at February 2005
as the starting date, that even if the appellant
didn't technically appeal the building permt, | think
that the intent related to those other permts was to
appeal the building permt.

But, in any event, when we | ook at that,

-- that was February 2005 -- 60 days fromthat would
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be April approximately, 2005. Now, there were things
goi ng on that m ght have put the ANC or the nei ghbors
on notice, that being construction.

But even if that wasn't fair that they
woul d have notice at that point just by construction
that there was going to be an expansion of units, |
think it was by May at l|least the electrical permt
listed at least six -- | don't have it in front of ne
-- six different things.

And so | think -- and then 60 days from
that even, if you started fromMy, you would still --
they would still be very late. So that's ny initial
anal ysi s here.

CHAI RPERSON GRI FFI'S:  Thank you.

O hers?

MEMBER ETHERLY: Thank you very much, M.
Chai r.

As seconder of the notion, | will kind of
perhaps stay away from the part of Ms. Mller's
coments as it related to kind of this issue of, do
t hese approval permts allowyou to kind of get at the
zoning side of the issue. | don't necessarily fee
that we need to go all the way there. That's a
squirrelly kind of question.

| agree with Ms. MIller. And | think she
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is spot along with the issue of tineliness. It's a
tough position that you were in, M. Fengler. There
is no doubt about that.

And | think it's very clear to ny
col | eagues and nme that you tried to do everything by
t he book. And as you were confronted with the
circunstances, you didit. As you said, based on what
information you had in hand when you first got that
contact in Cctober froma nei ghbor, you tried to nove
forward and be as proactive as possible.

The difficult position that that put you
in, however, is, as Ms. Mller identified, a fairly
straightforward and what | think is a very critica
rule with regard to appeals. And that is the ability
of property owners, other interested parties to,
neverthel ess, nove forward with their business.

And in this particular instance, | just
think that there were a nunber of clear places where
wi th sone vigilance the appeal coul d have been | odged
sooner .

That is not to say that you were not
vigilant because | think you identify what we all
understand to be a critical problem And that is
there is a lot of stuff going on. It is alnost a

super human task to be expected to watch and nonitor
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all of that for any of our ANCs, nuch |ess the ANCs

that find thenselves in, shall we say, very, very
vi gorous nar ket pl aces. Al of that being said, |
think the 60-day tine line is fairly clear here. And
there were a nunber of places where wth that
vigilance, it could have been picked up on.

Again, it's a hard position to be in
because wi t hout perhaps sone affirnmative i ndication or
event that, oh, ny God, | need to be watching this
proj ect, you're busy conducting the other business of
t he ANC. But in this particular instance, | think
that there is very little roomfor us to kind of take
account of all of that.

The bottomlineis | think therulereally
tries to give sonme voice to a sense of balance,
recogni zing that there needs to be a w ndow through
whi ch appeal s can be conduct ed.

But that wi ndow has to have a tinme certain
attached toit. And | think in this instance, the 60-
day tinme line was a fairly solid one. And I didn't
find any extenuating circunstances to suggest that
that time |ine should be extended. So that is ny
rational e and reason for supporting the notion as it
has been offered.

Thank you, M. Chair.
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CHAlI RPERSON @RI FFI S: Excel | ent. Thank

you very nmuch. | agree with both of your comments.
This is always a difficult position M. Etherly speaks
t o. The burden is heavy for those conmunities in
| ooking at the things to make sure that things nove
correctly.

The vigilance that's required i s extrene.
And it's done so so that we can have a reliance on a
systemof review and approval s and, therefore, be able
to work.

MR. FENGLER. See, that's what you said,
"revi ew and approval ."

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. FENGLER: Up until the approval point,
it has not been approved.

CHAI RPERSON CRI FFI S: I know. | can't
have you address the Board as we're in a deliberation
under a notion at this point. But |let ne get further
into this.

When we | ook at it, what is set out for us
and | think what is set out for all those in the
comunity is areliance on the process and t he system
And one foll ows and puts in pernmits and docunent ati on.
And there is an i ssuance of permts. That doers begin

the clock. | nmean, it's afairly strict viewof that,
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but it is a clear one. The Board does | ook to speci al
circunstances or mtigating factors that extend that
cl ock.

| had concerninthis case. And that was,
where was it, actually, in the public that we could
assert that there were a nunber of units that differed
from that which was in existence? And | struggled
with that for some tine today.

And then as | was reviewing this, the
difficulty beconmes that the tine |apse gets to be at
a point of which it goes beyond ny understandi ng t hat
t hi ngs woul d have continued. And | have to | ook at
this case and be consistent and know that the sane
nmeasuring that | do here will be the sane nmeasuring in
t he next appeal and further.

So when | look at February 2nd in an
i medi ate constructions chart, the extensive use of
it, I find no security in looking at any of the
el ectrical or plunbing permts for additiona
i nformati on.

But when we start |ooking at marketing,
whi ch I can assunme woul d have happened, whether it is
substantiated factually or not, in and around August,
| look at a chronol ogy that has not been ref uted.

And the condo plats and plans were
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approved in August, neaning they're docunented and
ready for sale. VW& have nunerous, nunerous steps
here. The last tinme and the |ast piece that | have
that | feel that there would be any zoni ng el enent of
may well conme in with the certificate of occupancy.

So, in looking at this, | struggled with
trying to find howthis could, in fact, cone before us
and not just whether we would decide it, but, quite
frankly, if we decidedit was tinely, would it hold in
the courts? Wuld a judge look at this in the sane
rationale with the sane information that we had and
arrive at the same decision?

And | don't often have to go there unti
| find that it's nost troubling in the lack of rea
right line facts for ne to understand here. But |
think it is, in fact, the nore persuasive side to find
that, in fact, for this base appeal, is not tinely.

"Il leave it at that. M. Mller, did
you have a foll ow up?

VI CE- CHAI RPERSON M LLER: Vwell, | just
want to add that | think, you know, in those cases
where we have found a nore extended tinme franme, if
t here was construction or whatever, we have seen the
due diligence on the part of an appellant and some

type of interference with thembeing able to get the
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i nformati on they need, such as an applicant m ght not
have shared plans or DCRA m ght have not provided
i nformation. W just didn't have -- and partially
because perhaps there was no witness here to testify
about due diligence that they took to bring
information to the ANC.

And often when we have had -- the courts
have had a construction right next door to soneone,
they seem to expect that there be sonme kind of due
diligence to foll owup, you know, on a permt that has
been posted or whatever.

So, again, | would say there is not a |l ot
of flexibility on our part. It is mandatory and
jurisdictional as we have a strong case. GCkay. That
is all | need to say.

CHAI RPERSON GRI FFI S: Anything el se?
Anyone el se to the notion?

(No response.)

CHAI RPERSON GRI FFI'S: Very well. W do
have a notion before us. It has been seconded. |
woul d ask for all those in favor of the notion signify
by sayi ng "Aye."

(Wher eupon, there was a chorus of "Ayes.")

CHAI RPERSON GRI FFI'S:  And opposed?

(No response.)
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CHAI RPERSON GRI FFI' S:  Abst ai ni ng?

(No response.)

CHAI RPERSON GRIFFI'S:  Very wel | . Let's
record the vote of the first notion.

MS. BAI LEY: M. Chairman, the vote is
5:0:0. The Board voted to grant the notion to
dismss, finding that the appeal was untinely filed.
Ms. MIller nade the nmotion. M. Etherly seconded.
M. Giffis, M. Mnn, and M. Turnbull support the
not i on.

CHAI RPERSON GRI FFI'S:  Thank you.

M5. BAILEY: Did|l not say that correctly,
M. Chairman? Did | not say that correctly?

CHAI RPERSON CGRI FFI'S:  Oh, no. I"m sure
you said it very correctly. |I'mstruggling with then
ext .

Next we have a notion for a cross-appeal
regarding the certificate of occupancy. As noted when
we started, | don't think it was tinely to hear full
argunent s today unl ess everyone i s anenable to do so,
which |'mperfectly willing to take coments, but, M.
Fengler, | would assunme that you are not prepared to
go forward.

MR. FENGLER:  No.

CHAI RPERSON GRI FFI'S:  Ckay, in which case
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VI CE- CHAI RPERSON M LLER: | want to
comment on that al so because | think when you said you
wer e surprised when this cross-appeal cane in because
we don't see that normally, | want to say that our
rules in 3112 require that a notice of public hearing
of appeal s.

And so it would be ny view that we
couldn't go forward today, that even if this cross-
appeal could be filed with us, it needs to be notice
needs to be given at |east 40 days before a hearing
date in accordance with 3112. 14.

MR. BROMN: You raise a good point. And
we have often seen it in application cases where
t hrough the course of events, the relief has changed
and still going forward. 1In this case, the appeal --
again, if you look at the issues, thereis anidentify
of issues. | mean, there are no new issues invol ved
in the certificate of occupancy question. |In fact,
there are fewer issues.

In the case -- 1've seen it all the tine
wi th the Board t hat you proceeded i n application cases
and sone | esser level than wi thout further notice.

So | don't think notice is insurnountable.

| also think, again, there is the identity of issues.
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The very sane questions -- and it really comes down to
whether, in fact, this is a conversion. The very sane
i ssues that M. Fengl er woul d be argui ng woul d be the
ones that we are arguing on the other side.

The Zoning Adm nistrator apparently is
prepared to conme in if he bothers to show up and adm t
that it was issued in error. Wy I'mnot quite sure
ot her than what he has put in his letter. But, again,
t hose are the same issues.

| think also thereis acertain urgency to
my client. Apparently the Zoning Adm nistrator's
of fi ce has known about this since Cctober of 2005 but
has chosen to do nothing and, all of a sudden, wites
a letter to ny client denying his certificate of
occupancy, which, quite frankly, a certificate of
occupancy shoul d be i ssued as a matter of course based
on the permt, which is still valid.

You get your pernmits approved. And M.
Bel l o can wal k you t hrough this better than | can, but
you get a permt, which is still valid, hasn't been
revoked. You do the work. You have it finally
i nspected. And you're entitled to your certificate of
occupancy, end of discussion, not subject to further
review by the Zoni ng Adm ni strator.

As | laidout inny brief, as part of your
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building permt, you're given a provisional
certificate of occupancy to carry you from when the
permt is issued through to when you get your final
i nspections in the final C of O

The provisional C of O is a six-unit
apartnent buil di ng, what was approved. There has been
no action to revoke or disturb the building permt.
And so ny client is entitled to his certificate of
occupancy.

CHAI RPERSON GRIFFI'S: Al that's comngto
say let's get this schedul ed as qui ckly as possible,
correct?

MR, BROMWN: Well, | think we ought to do
it now.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. BROMN: And, again --

CHAI RPERSON GRI FFI'S: M. Tayl or, are you
prepared to --

MR. BROAWN: -- on the issues, nobody is --

CHAI RPERSON GRIFFI'S: -- render a |lega
opi nion on whether this is conversion or not?

MR TAYLOR  Yes, sir.

CHAI RPERSON GRI FFI S: Real | y? Thi ngs
really nove swiftly this afternoon. kay.

MR. FENGLER: Again, | have to object.
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CHAlI RPERSON GRI FFI'S: | understand. Don''t

worry. | haven't forgotten you.

MR. FENGLER: No. It's amazing how in
Cctober they find out about it in DCRA because we
notified DCRA. At the sanme tinme, they knew t hey made
a m stake and went ahead and i ssued the final permts,
which | just |ost because that wasn't tinely.

So now he is going to piggyback on ny
appeal and then point to the fact that we did all of
our due diligence is the reason why they should be
heard today. | nean, it's crazy.

CHAI RPERSON GRI FFI'S:  Just think. W get
to hear all the legal --

MR. BROMWN: But, M. Fengler --

CHAI RPERSON GRI FFI S: Let's not get too
far off --

MR. BROMN: Right, but he gets a second
bite of the apple because I'mwlling to --

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. BROMN: -- put the exact sane issues
on the table --

CHAI RPERSON GRI FFI'S:  That's right.

MR. BROAN: -- right nowthat he just was
precluded fromarguing. M. Bello, who is nuch wi ser

than nyself, thinks he can add sonmething to our
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di scussion. And everybody is famliar with --

MR FENGLER Shoul dn't we rul e on whet her
or not we are going to violate public notice and hear
this today first before we get into the specifics?

CHAI RPERSON GRI FFI'S:  Yes. | don't think
we're going to get too far into the substance, but
what are we hearing, M. Brown?

MR BROWN:  Well, M. Bello has --

MR BELLO Good afternoon, M. Chairman,
Board nenbers.

| just wanted to make a point that you
really can't separate the issues and that the notice
is satisfied. If you look at section 3203.11, in
fact, at the time of the issuance of the building
permt, the Zoning Administrator has issued a
provi sional certificate of occupancy.

So in providing notice of appeal of a
building permt, | think by extension, you also
provide a notice of every issue related to that
bui l di ng perm t, includingthe provisional certificate
of occupancy that has been issued. And | point to
3203. 11, subsection C.

VI CE- CHAl RPERSON M LLER: M. Chai rman, |
woul d al so say that, evenif M. Bello is correct that

this notion and cross-claim was filed, the ANC got
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this a couple of days ago. So | really don't think
that's sufficient time for themto address the case.

VMEMBER ETHERLY: I would tend to agree
with that, M. Chair.

VI CE- CHAI RPERSON M LLER: Unl ess he was
willing to go forward and thought it was all fine,
whi ch the ANC is not, understandably so.

CHAI RPERSON GRI FFI'S:  Ri ght. Under st ood.

MR TAYLOR M. Chairnman?

CHAI RPERSON GRI FFI'S: Yes?

MR. TAYLOR DCRA does have a position on
this issue if you would like for me to bring it
f orwar d.

CHAI RPERSON GRI FFI S: No. Oh, vyes, of
course. Wat's the position?

MR. TAYLOR. Wiile | do recognize that any
delay in this proceeding is going to at |east cause
some distress to the property owner having a conpl et ed
buil ding just sitting there --

CHAI RPERSON CRI FFI S: Excel | ent. So
you're ready to go today?

MR TAYLOR -- | also --

CHAI RPERSON GRI FFI'S:  You're not ?

MR. TAYLOR -- recognize that there are

plenty of people who have filed appeals prior to
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today's intervenor who are going to be waiting nonths
for their appeal to be heard.

CHAI RPERSON  GRI FFI S: Do you nean
di fferent appeal s?

MR. TAYLOR  Yes.

CHAI RPERSON GRI FFI'S:  Okay.

MR. TAYLOR | agree that the issues are
virtually identical. And if you choose to go forward

today, we are prepared to do so.

MR.  BROMN: M. Chairman, | think two
things. Their timng is critical. [|'mnot so sure
how quickly the Board could reschedule. W' re

prepared to go forward on our case in chief. And |
think, just to alert you, there is a Zoni ng Comi ssi on
order that is as cl ose as you can cone to being on all
fours, indicating that this type of apartnent
transformation is not a conversion. The Zoni ng
Conmission in their infinite w sdom considered the
matter back in 1978. So | think --

CHAI RPERSON (Rl FFI S: kay. Let's not
step into the substance of it. Look, we're not
prepared to go forward today, first of all, on two
fundamental facts. One, we do have a notion that is
very substantive. The players are all the same. |

don't dispute that. But the el enent and the i ssue can
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be fundanentally different. And | think you could
argue that.

| think there would be no reason why we
woul d not hear the position of the ANCthat they m ght
be prejudiced if they were forced to go forward t oday.
So let's nove ahead.

But on ny issue, | want --

MR.  TAYLOR: I'"m sorry, sir. ' ve
forgotten your issue at this point.

CHAI RPERSON GRI FFI'S: Right. That's true.
Vell, let's leave it at that. No. M/ serious issue
would be | have questions directly to the Zoning
Adm nistrator. And | can't imagi ne that they' re going
to be answered this afternoon because they're not
here.

And I under st and t hat you can
fundanmental |y, as you have asserted, answer the | egal
i ssues, but we have a position that nade a deci sion.
And that's one that | want to cross.

And | certainly think that those that are
avai ling thensel ves in the presentation here al so have
that right to cross the Zoning Adm nistrator. And |
think, quite frankly, that m ght even expedite things
if they were here to directly answer the questions.

So, that being said, we need to set this.
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| don't lose the fact that we need to set this very
qgui ckly. No one wants to wade off too long with tine.
We do have one heck of a schedule. So | need sone
assi stance in seei ng where we coul d shoehorn this in.
MR MOY: M. Chairnman?
CHAI RPERSON GRI FFI'S: M. My, what dates
do we have?

MR. MOY: Speaki ng of shoehorning, staff

woul d suggest possibly two dates, | think at the
earliest -- and we're really shoehorning this one in
-- possibly the afternoon of July 11th. | only say

that with sonme reservati on because we don't know what
cases the Board may have for deci sion-making. So July
11th is a possibility.

After that, we have hearing cases through
the nmonth of July; as you know, August recess. And
we' re beginning the pretty tight schedul e i n Sept enber
as well. So |I'm | ooking at double 10, or OCctober
10t h, unl ess you want sonethi ng sooner.

CHAI RPERSON GRI FFI' S:  The aft er noon of the
27th of June.

MR MOY: In the afternoon, sir? You
al ready have four cases in the afternoon on that day.

CHAI RPERSON GRI FFI'S: | know.

MR. MOY: |If you want to add a fifth case.
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Are you tal king about June 27th?

MR BROWN: M. Chairman, | nmean, -- and
| know your schedul e is tight because | ampart of the
reason why your schedule is so tight -- even July
27th, which | understand is accommodation, is really
destructive to ny client, who is now sitting on a
property for several nonths.

CHAI RPERSON GRI FFI'S:  So you don't have a
difficulty with the 27th of June? You want it before
t hat ?

MR. BROMN: | nean, again, there's not
much tothis. It's very simlar to when a party files
their prehearing statenent and then seven days | ater,
sonebody el se files sonething el se.

And, again, | think we have a Zoning
Comm ssion case that is dispositive. You know, we're
prepared to go any Tuesday and go last in the
af t ernoon agenda.

CHAI RPERSON GRI FFI'S:  How nuch ti ne do you
need to present your case?

MR. BROWN: Less than a hal f hour.

CHAI RPERSON GRI FFI'S: M. Taylor?

MR TAYLOR I t would take ne
approxi mately two mnutes.

MR BROWN: Wth M. Cruz here.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

234
MR. TAYLOR If M. Cruz were here --

wel |, see, now we're going back to your issue, sir.

MEMBER ETHERLY: Well, it's an issue that
a nunber of us share. So let's presune that M. Cruz
will be here.

MR. TAYLOR So if this is an appropriate
time to address it, | would be happy to do so. And |
woul d address it saying that both the ANC and the
intervenor filed a |ist of witnesses that they wanted
to call to testify as part of their case. They did
not list the Zoning Adm nistrator.

MR BROWN: |'mnot entitled to do that,
M. Chairman. | would | ove to.

CHAI RPERSON @RI FFI S: Ckay. Let him
finish, though.

MR. TAYLOR: And the Zoni ng Adm ni strat or
has not been requested to be here because he is not
testifying in the city's case in chief.

CHAI RPERSON GRI FFI'S:  Okay.

MR. TAYLOR: Now, | realize that you don't
have subpoena power. You would love to have it, but
you don't. If you as a Board woul d nake t he request,
|"m sure the Zoning Adm nistrator will be here.

CHAI RPERSON GRI FFI'S: | don't know. Do we

want to request? O course, we do. W'l | ook
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forward to seeing himwhen we schedul e this.

MR TAYLOR: | will convey that request
and see to it.

CHAI RPERSON GRI FFI'S: We're sensitive of
his tine also. So we will certainly expedite this,
but we need as much tine as it is going to take to get
to the conpletion of this.

That being said, | haven't asked you how
long you are going to need for your case in chief
because | don't want you to be assessing at this point
unl ess you do have an idea. Feel free to share, but
| don't think it's required.

| think what we'll do is we'll set up a
certain anmount of time for each of the cases as we
wal k through this just to get an understandi ng of how
long it is going to be.

Yes, | think we've got to do it. | think
we have to take the afternoon of the 27th of June.

MR BROMW:. M. Chair, I'lIl try one nore
time to see if we could find sonmething earlier. I
nmean, again, the hardship on ny client is great is an
under st at errent . Particularly on an issue that
apparently the Zoning Adm ni strator has known about
si nce October and took no action, | think my client is

entitled to nore tinely if at all possible.
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MR. FENGLER: And | would argue that |

need tine to nobilize the community. Cearly | have
to coordi nate people to take off of work, do notice.
| mean, when you file these appeals, they typically
take four to five nonths to get on the schedul e.

And | kind of resent the fact that ny
appeal is being piggybacked by his notion to nove
ahead of the line for the same reasons that DCRA knew
in Cctober and failed to take acti on when they issued
the permt, which is ny appeal.

CHAI RPERSON GRI FFI'S:  Correct.

MR FENGLER: So for nme, | would rather
have themget in the line, go apply, and then get on
the calendar, instead of trying to jamit down, and
have the comunity try to junmp through hoops on a
short notice.

MR.  BROM: | think the hoops are
overstated. Again, M. Fengler is getting a second
bite of the sane apple.

CHAI RPERSON CRI FFI S: Ri ght . | don't
think we need to -- | understand everyone's point. |
think we're trying to accommodate everyone here. It
doesn't serve to nove. | don't see it serving anyone
to nove it out too far. We're fresh with the issues

here. | think substantially your case will be based
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in the sane el enents.

So it's not as if it's starting totally
over. Wen you tal k about nobilizing the community,
of course, we're looking at the factual basis of the
case presentation. And so review of those el enents,
filling a hearing room or sonmething isn't the
importance of it. And | would think you would want

somet hi ng di spensed with as qui ckly as possible, as |

t hi nk we do.

Yes?

VI CE- CHAl RPERSON M LLER: | just want to
say to M. Brown that, in fact, we really are

expedi ti ng your appeal.

MR. BROMN: | recognize that.

VI CE- CHAl RPERSON M LLER: Ckay. Because
as of now, what the plan would be would be to treat
your cross-appeal as an appeal, give it a nunber, and
then it would go get right on the fast track to go
out. And notices would be provided. So | think given
t hese regulations, | think that's what we need to do.

| would also like to nake the suggestion
if the Chair is anenable that since this is a |egal
issue and you think that the authority is there, |
woul d suggest that you file ahead of tine -- perhaps

we can have a briefing schedule -- the | egal argunent
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so that by the time we get to the hearing, it will be
pretty straightforward.

CHAI RPERSON GRI FFI S: Ch, | absolutely
agree with that.

MR. BROMAN: Absol utely.

CHAI RPERSON GRI FFI'S: | think that we were
going to set for that. The one question is whether
it's the 20th now or the 27th

MR BROWN: The 20th doesn't work for ne
personal ly.

CHAI RPERSON GRI FFI'S:  Good. It doesn't

work for ne either. So that dispenses with that.
And, in fact, | don't think I would want it on that
dat e. I think we could get it in here. But

concei vably we woul dn't be gettingto it until 7:00 or
so in the evening. W have no | ess than seven cases
that day, some of which may change, which is what
we'rereally functioning with here, the potential that
a case will drop.

| think let's go for what is alittle bit
nore secure in terns of utilization of tinme. Let's
| ook at the 27th. That also gives us a little
enphasi s.

Ms. MIler brings up the excellent point

now as to how we are going to effectuate all of our
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times. | would Iike to have a briefing on all of the
el enents. And let's lay them out as we see.

First of all, you need to review M.
Cruz's letter of the reasoning for revoking or not
issuing -- forgive nme if | don't have this absolutely
correct -- the certificate of occupancy.

Those two bases, which were the bases of
one through three, | believe, elenents in your appeal,
| amal so opening it up. | would like to have briefed
t he el enent of the parking requirenent, whether it was
met .

Lastly, M. Brown, are you going to be
maki ng an estoppel argunent?

MR. BROMN:  Yes.

CHAI RPERSON GRI FFI'S:  Ckay, in which case
we're going to need -- that elenent is also going to
be, let's say, alive before the Board and will need to
be briefed, again, as you see fit.

What ot her elenments am | m ssing?

VI CE- CHAI RPERSON M LLER: | don't know.
|"mjust wondering if perhaps M. Brown can file the
first pleading as to what the error is that's being
al l eged and then the ANC --

CHAI RPERSON CGRI FFI'S:  Are there additions

tofiling that you are proposi ng outside of the cross-
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noti on?

MR. BROMWN: We' |l supplenent it further,
yes.

CHAI RPERSON CRI FFI S: Ckay. But it's
going to be linmted suppl ements?

MR BROMN: Yes. |I'mnot going to raise
any new i ssues.

CHAI RPERSON GRI FFI'S:  Okay.

MR. BROWN. Again, that's why | was hopi ng
to go forward today, but it's a very small box we're
wor ki ng on.

CHAI RPERSON GRI FFI'S:  Good. And | want to
ensure that. | nmean, first of all, | don't want to
spend the first hour of our tinme next when we see each
ot her discussing and fighting about there was new
information that cane in that no one was aware of or
timed.

So let's keep it down. | think unless you
have direct questions now, | think it is fairly well
laid out in his subm ssion. So that will be a
framewor k and the basis of the el enents that we'll be
speaki ng of .

Any other elenents that | am m ssing?

VI CE- CHAI RPERSON M LLER: But | am

wondering if M. Brown actually is then going to nake
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his | egal argunents and stuff first, alnost like a
| egal briefing, which | don't think is totally --

MR. BROWN. Well, no, | think you have a
fairly detailed filing on tineliness, estoppel, and
t hen t he substance of the case in ny cross-appeal. MW
cross-appeal was a cross-appeal on notion to dismss
t he underlying --

VI CE- CHAl RPERSON M LLER: Right. But al so
you were goi ng to di scuss the Zoni ng Conm ssi on case,
what you think --

MR BROMN: Yes, but that's back in the
cays they wote one and a hal f-page deci sions. So
it's fairly brief and to the point.

CHAI RPERSON @RI FFI S: Ckay. And it
substanti ates your |egal argunments. |s that correct?

MR. BROMN: That's right.

CHAI RPERSON GRI FFI'S: Okay. So we'll be
| ooking for that submission. And so you'll have a
Zoni ng Conm ssion order that is asserted to address
this directly.

Questions?

MR.  TAYLOR: WIIl you be assigning
deadl i nes for these subm ssions?

CHAI RPERSON GRI FFI'S:  Yes. Once we know

everything that needs to cone in, then we'll set them
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up. M. Brown's is going to be first. And then we
will have follow up. But let ne nake sure that we

have all of the other issues.

Let nme ask -- there was a bill that was
subnmitted as part of, | believe, your subm ssions.
And this bill went to -- it's exhibit nunber 5in this
case. |It's from Council menber Anbrose's office. Was
this filed by you? Ckay. Was that already

substantiated? Gkay. Good enough.

Al right. WlIl, everyone ought to know
because this is in the file. W have an exhibit 5
t hat doesn't seemto be submtted by anyone. So we'l|
remove it, although it's interesting reading, but
you' ve got other things to do.

Yes, guestions? Clarifications?
Anyt hi ng?

MR. FENGLER: | would just say that we
woul d be submitting the tine, a BZA order that was
issued in 1993, BZA order 15-657, for ANC
consideration to supplenent our argunments, just for
fair warning. BZA case 15-657 is what we would be
using to support our case.

CHAI RPERSON GRI FFI' S:  What was t he nane on
t he name?

VR. TAYLOR: It's WMarsel, Elliott,
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| ncor por at ed.

VI CE- CHAI RPERSON M LLER: What is the
date? Wat year is that?

MR. FENGLER: N neteen ninety-three. The
date of the order was Cctober 22nd, 1993.

CHAI RPERSON GRI FFI S: Excel | ent. Ckay.
What el se, then? Who was it that said today that this
woul d cone down to the elenent of whether this is a
conversion or not?

MR BROMN: | don't think I did, no. |
don't think it's an element of conversion. | think

there are other issues, too.

CHAI RPERSON CRI FFI S: VWll, in addition
to.

MR. BROMN: Ckay.

CHAI RPERSON GRIFFI'S:  Very wel | . Let's
set back the clock fromthe reverse. W will all be

here in the afternoon of the 27th.
| would ask as we publish our schedule
that you note where it is on the schedule. GCbviously

if you'rethird in the afternoon, we don't expect you

to be here at 1:00 o' clock. You can call in also. W
can update you. | say that. Sonetimes | do nove the
schedul e on that afternoon, but | wll obviously be

considerate as we run through this.
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kay. So the last filings of which will
be fromthe ANC and DCRA -- let nme see if | get this
correct -- will be the week prior, Wdnesday, at 3:00
o' clock, which will be the 21st of June.

MR. FENGLER: Sir, may | ask for two weeks
because we have to -- a week is going to be very hard
for us to, believe it or not, revieweverything and be
prepared. | hate to say it. Can we get that noved up
so | have at |east two weekends to do what | have to
do because I"'mnot a lawer. So it takes nme a | ot
| onger to go through these issues.

CHAI RPERSON GRI FFI'S:  Actual Iy, I' mgi vi ng
you to the last nonent to file. You' re a week before
t he hearing.

MR. FENGLER: No. | just want to know
what they're going to do only because I'ma little
slower and | have to figure it out.

CHAI RPERSON GRI FFI'S:  Right. You want two
weeks fromthere.

MR.  FENGLER: | would appreciate two
weeks, if | could, sir.

CHAI RPERSON GRI FFI'S: Do we have that?

MR. FENGLER. From when you file on the
27th, fromwhen we go on the 27th, just so | have 14

days to revi ew whatever they're going to submt.
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MR BROM: M. Chairnan, | could file on

June 6t h.

CHAI RPERSON GRI FFI'S:  Can you mnake that,
too? So you're in June 6th?

MR BROWN: Yes. |'Il file on June 6th.

CHAI RPERSON GRI FFI'S: Okay.

MR. FENGLER: Thank you.

CHAI RPERSON GRI FFI'S:  June 6th. And then
you're on the 21st.

MR. FENGLER: Thank you.

CHAI RPERSON @RI FFI S: Ri ght . Ckay.
Under st ood? Everyone good?

(No response.)

CHAI RPERSON GRI FFI'S: Great. Now, just to
note, we're going to be -- and this is the way |

believe that we're going to run the actual filings

that come in. However, | would anticipate that these
are going to be fairly full, articulate, and direct to
t he issue.

The Board -- well, 1'lIl say it because

it's absolutely true. W read absol utely everything,
if not once, three to four tinmes. W wll be very
prepared once we conme out here. And so we wll
probably nove very quickly into you addressing orally

your briefings.
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Do not anticipate additional tine needed
to present further information or think that you're
going to work things out. We'll let that happen as it
absol utely needs to, ny point being put it in. W're
all going to be very well-prepared. And it wll

probably run differently than it did perhaps today, as

it will probably be nore questions directly fromthe
Board. And we'll nove on fromthat.

W'll let everyone obviously speak to
their subm ssions, but then | think we'll have sone

rapi d questions. And then we will probably close. So
hopefully we will be within two hours as we need that
af t ernoon, possibly |l ess. So frame yourselves in that
cont ext .

Last questions procedurally? Any?

MR. FENGLER Can we review the schedul e
one nore tine?

CHAI RPERSON GRI FFI'S:  Actual Iy, Ms. Bail ey
is going to run through that. Anything else in terns
of filing, what the record is open for? M. Brown?

MR. BROM: Can | clarify that, one, |
filed my cross-appeal? So |I've net ny tinmeliness
ar gument . Qobviously the parties are the sane. W
don't have to go through that whole ritual

automatically a party. And then M. Cruz will be here
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to represent hinself. So we're all set.

CHAI RPERSON GRI FFI'S:  That's correct.

VI CE- CHAl RPERSON M LLER  What ?

CHAI RPERSON GRI FFI'S: And l et ne be -- I'm
going to address it. It is nmy understand that, one,
this is tinely because we have taken this up as a
notion to the underlying appeal. In terns of our
noti ce, we are essentially waiving the full
requi renents of notice for a new appeal because we're
taking this up under a properly noticed appeal.

Let ne get through it. And then all of
t hose who di sagree can speak to this. So taking the
el enents under this, | amgoing to differentiate the
notion as | believe we are noving ahead to brief this
notion and the el ements. | amgoing to assign this an
addi tional nunber so that we can track this
i ndependently from the previous appeal and the
prelimnary notions in that. Is everyone clear on
t hat ?

VI CE- CHAI RPERSON M LLER:  |'mcl ear that
you're going to give it a nunber and it's going to
becone its own new appeal basically, but did you say
you were going to waive notice? You didn't say that,
did you?

CHAI RPERSON GRI FFI'S: | did.
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VI CE- CHAI RPERSON M LLER: But we're not

because ny understanding is that the Ofice of Zoning
is going to go forward and send out notices.

CHAI RPERSON GRI FFI'S:  That's right. Now,
t he next el enment of that, we are going to require that
additional notice goes out and mailings for the
continuance of this. W wll also post our schedul e.

So we will go through essentially the
procedures of notice, but, rather than putting this,
as one mght say, back in the queue to start fresh,
those elenents of procedure, frankly, don't serve
anyone to do at this point.

So with that, yes, cone on up and we'l|l
get -- yes, M. Taylor?

MR. TAYLOR Just to be overly anal about
this, am | correct that nunber 17468 is going to be
officially closed as of today?

CHAI RPERSON GRI FFI' S: Yes.

MR TAYLOR And, therefore, notion nunber
two that was before you has been nooted out by the
assi gnment of a specific appeal nunber for the appeal
of the intervenor?

MR BROMAN: Mooted out |I'mnot sure. It's
been transferred to the new nunber.

CHAI RPERSON &Rl FFI S: Ri ght. | don't
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t hi nk we' ve noot ed anyt hi ng.

MR. TAYLOR  Ckay.

CHAI RPERSON GRI FFI'S:  Yes, | think that's
correct.

M. Peterson?

MR, PETERSON: Gary Peterson from the
Capital Hill Restoration Society.

| just wanted to nmake sure that we will be
able to cooment and al so testify for our five m nutes
at the hearing, then. And we will file our comments
on the appeal within the same tinme period that has
been granted to the ANC and the DCRA

CHAI RPERSON GRI FFI'S:  For an appeal ? You
woul d have to establish yourself as an intervenor,
t hen.

MR. PETERSON: No. | can testify.

CHAI RPERSON GRI FFI'S: I n an appeal ?

MR. PETERSON: Yes.

CHAI RPERSON GRI FFI'S:  |' mnot sure where.

MR. PETERSON: Well, you have all owed ne
to testify before in appeals.

CHAI RPERSON GRI FFI S: Vell, we're nice
peopl e.

(Laughter.)

CHAI RPERSON GRI FFI'S: Directly saying,
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think before -- and | believe | recall specifically
one we had the same discussion. And one of the
intervenors called you as a wtness, if not the

appel lant called you and vyielded your opportunity,
gave you an opportunity --

MR. PETERSON: | think you are correct.
| stand corrected.

CHAI RPERSON GRI FFI'S:  So concei vably the
ANC may call you as a witness.

MR FENGLER So we would call.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. FENGLER: W would call Capital Hil
Restoration Society as a witness.

CHAI RPERSON GRI FFI S: Ri ght, as part of
your case.

MR. FENGLER: We'Il just stipulate that
for the record right now as part of our case.

CHAI RPERSON CRI FFI S: | think that's
appropriate unless others have difficulties. And
appeal s are sticklers for |legal process here.

MR BROMWN: If | could interject?

CHAI RPERSON GRI FFI'S:  Yes?

MR BROMN: |If M. Peterson wants to show
t hat he should be a party at the hearing, he certainly

wi |l have an opportunity to do that.
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CHAlI RPERSON GRI FFI'S: Whul d not want hi m

| eaving the room not understanding that fully.
However, | think that it's probably nore expeditious
to just provide testinony, rather than presenting an
entire case, quite frankly. You sharpen your penci
and put your legal brief inif you want to. And we
ought to establish that now.

But ny understanding is we will continue
in that fashion, M. Peterson being called as a
witness as a part of the fundanmental case under the
ANC. Ckay.

Anyt hi ng el se?

MR TAYLOR Are we all clear?

CHAI RPERSON GRI FFI'S: Do we have a | egal
opi nion on the process and how we're going to change

t he nunber on it?

MR BROMWN: |'Il clean it all up.

CHAI RPERSON GRIFFI'S:  1'mno | awer, but
we'll get it all cleaned up just as |long as everyone
under st ands exactly what we're doing. But clearly

we're proceeding in that fashion. Al the elenents
that we have outlined today are still very alive
bef ore us.

Okay. Anything else? Last? Questions?

(No response.)
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CHAI RPERSON GRI FFI'S:  Thank you all very

much, then

MR. BROMN: Thank you very rmuch.

CHAI RPERSON Rl FFI S: O course, our
O fice of Zoning staff is excellent and is well-aware
of all of the filings and procedures.

Ms. Bailey, if you wouldn't mnd, why
don't we run down the dates?

M5. BAILEY: Starting fromthe top, M.
Chairman, M. Brown is to file his brief with us by
June 6t h. Thereafter, the parties will be able to
respond or shoul d respond by June 21st. And then the
Board will take this matter up again on June 27th

CHAI RPERSON @RI FFI S: Good. Everyone
clear?

(No response.)

CHAI RPERSON GRI FFI S: Excellent. Thank
you all very much. And, again, if you have questi ons,
do call in. And they will be able to answer
procedural filing questions or procedural questions.

| s there any ot her business for the Board

t oday?

MS. BAILEY: No, M. Chairman.

CHAI RPERSON GRI FFI'S: |I'msorry. That was
not a yawn. And there it is. Thank you all very
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(Whereupon, the foregoing matter was

concluded at 5:45 p.m)
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