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P-R-O-C-E-E-D-I-N-G-S1

(10:45 a.m.)2

CHAIRPERSON GRIFFIS:  I now call to order3

our public hearing of the Board of Zoning Adjustment4

in the District of Columbia on this, the 16th of May,5

2006.6

And I am Chairman Geoff Griffis.  Joining7

me today is the Vice-Chair, Ms. Miller; and Mr.8

Etherly, who will be coming back after briefly taking9

a moment to get a muffin to get reenergized for the10

morning.  Hopefully he's bringing us all something11

also.12

That being said, Mr. Mann is with us13

representing the National Capital Planning Commission.14

I do not believe we will have a Zoning commissioner15

with us this morning.16

I appreciate everyone's patience.  You're17

going to see we're going to make up quite a bit of18

time as we run right into our morning hearing.19

With that, we do have schedules that are20

for you.  They are located where you entered into the21

hearing room.  You can pick one up and see where you22

are in the schedule.23

There are several very important things24

that I need to run through in my opening statement,25
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the first of which, as you may have heard in the very1

beginning, I'm going to ask that everyone turn off any2

cell phones or beepers or Blackberries at this time so3

that we don't disrupt the transmission of our4

hearings.5

Of course, all of our hearings are6

transmitted and broadcast.  And they're done so in two7

fashions.  Most important, the court reporter sitting8

to my right on the floor is creating the official9

transcript.10

Attendant to that, I'm going to ask that11

everyone do several things.  First, fill out two12

witness cards prior to coming forward if you're going13

to address the Board.14

Witness cards are available at the table15

in front of us, where you'll provide your testimony.16

Those two cards, filled out, will go to the court17

reporter.  Then you can come forward, have a seat,18

make yourself comfortable, and before you address the19

Board, I'm going to ask that you state your name and20

address for the record.  You only need to do this21

once.  And then we can proceed.22

Second, we are being broadcast live on the23

Office of Zoning's Web site.  Attendant to that, of24

course, and attendant to being part of the record, we25
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ask that anything said today will have to be said into1

a microphone.  So you'll come up, make yourself2

comfortable, make sure the microphone is on, and state3

it in.4

If you do not state something into a5

microphone, you will not be on the official record.6

And, most importantly, your crowds and fans out in the7

world won't be able to hear you because you're not8

going to be transmitted on the Web.9

It is very important as evidence comes10

forward or there are boards that need to be seen, I11

will give you instruction of where to put them.  There12

are cameras all through the room now.  They will be13

able to pick that up and actually make a record of it14

but, most importantly, also broadcast that out.  That15

is an awful lot of detail, but we'll get into that16

specifically as needed.17

However, when moving forward for special18

exceptions and variances, we will proceed in this19

fashion.  First, we will have a case presentation by20

the applicant.  Second, we will hear all government21

reports attendant to that application.  Office of22

Planning has done an analysis on every case that is23

before us today.  Third, we will hear from the24

Advisory Neighborhood Commission within which the25
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property is located.  Fourth, we will hear persons or1

parties in support of an application.  Fifth would be2

persons or parties in opposition to an application.3

And, sixth, finally, we will go back to the applicant4

and ask them if they have any rebuttal witnesses that5

they would like to present.  And if not, they will go6

right into their summations and closings.7

With that, we will end the hearing.  It's8

important to understand that during this hearing,9

cross-examination of witnesses will take place.  It10

will take place.  All witnesses are availing11

themselves to cross-examination.  Those who will12

conduct cross-examination must be a party in the case.13

A party in the case is the applicant, the14

ANC within which the property is located, and any15

party that we establish.  Of course, everyone is16

welcome to provide testimony before the Board as17

persons.  I do not believe we have any request for18

party status in the cases this morning.  So I'll move19

ahead and not get too far into that.20

It is very important to understand,21

though, that during our proceeding, all information22

that is relevant and jurisdictional to us be put into23

the record, either in oral testimony or in written24

form, because once we end our hearings, no other25
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information will be able to come into the record for1

the Board's deliberation.  The Board deliberates only2

on the record that is created before us.3

And in accordance to the Sunshine Act, all4

of our proceedings will happen in the open and before5

the public.  So that is what we are here for today.6

We do enter into executive session, both7

during or after hearings on a case on occasion.  We do8

this in order to review the record on a case and/or9

deliberate on a case.  This is in accordance with our10

rules, regulations, procedures.  It is also in11

accordance with the Sunshine Act.12

Let me say a very good morning to Ms.13

Bailey with the Office of Zoning on my very far left14

or further left is Ms. Rose with the Office of Zoning;15

Mr. Moy, also with the Office of Zoning; and our16

Attorney General is also with us this morning making17

sure we get in no legal trouble whatsoever.18

With that, though, I think it is important19

for us to go into any preliminary matters.20

Preliminary matters are those which relate to whether21

a case will or should be heard today, requests for22

postponements, continuance, withdrawals, whether23

proper and adequate notice has been provided.  These24

are elements of preliminary matters.25
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If you are not prepared to go forward with1

a case today or you believe a case should not proceed2

that is on our schedule, I'm going to ask that you3

come forward and have a seat at the table in front of4

us right now.5

I'm going to ask Ms. Bailey if you are6

aware of any preliminary matters for the Board's7

attention.8

MS. BAILEY:  Mr. Chairman, good morning.9

To the Board members and to everyone, there is a10

preliminary matter.  And it has to do with application11

number 17438, Braden and Conner.  There is a request12

for continuance of this hearing on this case, sir.13

CHAIRPERSON GRIFFIS:  Okay.  Is the14

applicant's representative here?15

MR. GROSS:  Good morning, Mr. Chairman.16

Nathan W. Gross for the applicant.17

CHAIRPERSON GRIFFIS:  Excellent.18

MR. KEYS:  Good morning, Mr. Chairman,19

members of the Board.  George Keys, representing20

Matthew and Solvay McCullough, who are parties21

opposing the application.22

CHAIRPERSON GRIFFIS:  Okay.  And what is23

their situation?24

MR. GROSS:  Mr. Chairman, at the parties'25
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request, the applicant did hire a specialist1

architectural consultant to conduct a daylighting2

study that has been completed but only a couple of3

weeks ago.  And also the applicant has prepared an4

alternative design intended to be a little more5

beneficial to the neighbor.6

CHAIRPERSON GRIFFIS:  Isn't this what we7

were doing before?8

MR. GROSS:  Yes.9

CHAIRPERSON GRIFFIS:  Okay.  The10

daylighting study took a couple of months.  And there11

was travel considerations.  Now there are travel12

considerations by the neighbors also.  And so we're13

actually requesting September, early September, if14

possible.15

CHAIRPERSON GRIFFIS:  Comment?16

MR. KEYS:  We have no objection to the17

idea of a continuance.  We have not had the18

opportunity to evaluate the study.  We have retained19

our own consultant for that purpose and certainly20

think the time frame is reasonable.21

But I would note that middle to late22

September may be a more appropriate time.  And that is23

only because the ANC in this case, their process is24

for their Planning and Zoning Committee to meet on the25
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first Wednesday of the month, followed by the full ANC1

on the second Wednesday of the month, and to allow2

them the opportunity since I assume the ANC will not3

meet in the month of August.  So they will have an4

opportunity to --5

CHAIRPERSON GRIFFIS:  Is the ANC present6

today, 6C?  Any representative?7

(No response.)8

CHAIRPERSON GRIFFIS:  Not noting any.9

Okay.10

MR. GROSS:  Mr. Chairman, we were actually11

planning to go to the ANC in June or July, but, I12

mean, I guess a difference of a couple of weeks won't13

matter that much.  But there has been substantial14

delay already.15

CHAIRPERSON GRIFFIS:  Well, we have the16

first of September.  We have mid to late September17

available.  If there is no opposition, I don't see why18

we would get in the way.19

Well, let's take it.  Mr. Moy or Ms.20

Bailey?  Dates?  It looks like we have got a21

substantial amount coming up on this, actually.22

MR. MOY:  We were looking at either23

September 19th or September 26th, Mr. Chairman.24

CHAIRPERSON GRIFFIS:  Right.25
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MR. MOY:  Considering the appeal on the1

afternoon of the 26th, that's a possibility.2

MR. GROSS:  Is there a problem with the3

19th?4

MR. KEYS:  Yes.  Mr. Chairman, I would5

also endorse the 19th.  6

CHAIRPERSON GRIFFIS:  I'm sorry.  Go7

ahead.8

MR. GROSS:  We were both suggesting the9

19th if that is available.10

CHAIRPERSON GRIFFIS:  Yes.  Not really.11

I mean, if I looked at this on the face, we're looking12

at scheduling a 223 special exception.  However, it's13

taken us eight months to get where we are, and we're14

putting it off four more months.15

I anticipate that it's a little bit more16

than a morning session as we have at least three cases17

on each of those mornings.  So I think that the only18

opportunity is actually the 26th -- no -- or the 5th,19

I guess the 5th.20

Is the 26th conflicted?21

MR. KEYS:  Yes, it is, Mr. Griffis.  I22

have already committed for the Monday, Tuesday, and23

Wednesday of that week.24

CHAIRPERSON GRIFFIS:  I see.  Okay.  Oh,25
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no.  Come on.  We can get this done.  We're going to1

put it on the afternoon of the 5th, September 5th.2

MR. GROSS:  Okay.  Very good.3

MR. KEYS:  Mr. Chairman, the only problem4

with that, of course, is it I think effectively5

excludes the ANC from hearing that matter in6

September.7

CHAIRPERSON GRIFFIS:  In September, yes.8

MR. KEYS:  And, backing up, the problem is9

my clients are going to be away for a good part of the10

summer, which prevents them if the applicant, as it11

seems to intend to push to the ANC at a time when my12

clients are out of the country.13

CHAIRPERSON GRIFFIS:  But are they here14

June and July?15

MR. KEYS:  That's the period of time that16

they're going to be gone.  Now, the reason this matter17

--18

CHAIRPERSON GRIFFIS:  Oh, they are gone in19

June and July?20

MR. KEYS:  -- was delayed in the first21

instance was at the applicant's request.  Now, the22

other problem is that we know for a fact that the23

evaluation of the study, which they have commissioned,24

can't be done in time for an ANC meeting in June.25
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CHAIRPERSON GRIFFIS:  There are two issues1

here.  The ANC is one, which I'm not sure we can2

address, but they do have June and July.  And the3

other is your clients not being present at a certain4

period and how that impacts the 5th, which I guess I'm5

still not clear on.  Don't you have all of August to6

figure that out?7

MR. KEYS:  Well, August is not a month8

that I'm aware the ANC is going to be able to meet.9

CHAIRPERSON GRIFFIS:  I'm not sure why10

you're tieing your presentation to the ANC.  That's11

what I'm not understanding.12

MR. KEYS:  Well, I think that we intend to13

be represented and to appear before the ANC to offer14

--15

CHAIRPERSON GRIFFIS:  I see.16

MR. KEYS:  -- the conclusions of our17

analysis of their light study, which we will have18

sometime this summer, probably toward the end of June.19

VICE-CHAIRPERSON MILLER:  We just have a20

pretty heavy schedule in September.  So we're21

wondering what about presenting to the ANC in July.22

Would that work?23

MR. KEYS:  I think if the applicant is24

amenable to putting off their presentation until then,25
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I think we could probably make that work.1

MR. GROSS:  July at the ANC?  We can do2

July at the ANC.3

CHAIRPERSON GRIFFIS:  Easy.  That makes it4

work, right?5

MR. GROSS:  Then we're all through for6

September 5th?7

CHAIRPERSON GRIFFIS:  Sure.8

MR. GROSS:  Okay.  Great.9

CHAIRPERSON GRIFFIS:  And I'll be at the10

pool in August.  Okay.  Then let's do that, September11

5th, because I am concerned we're pushing this off way12

too long.  With that, then, we'll put it in the13

afternoon.  You can note when our schedule is14

published where you are in the order.15

Let me just make a very, very strong16

statement.  This is going to be the third time in17

September when we call this.  We will be going ahead.18

And so that if everything is not ready to go, I would19

project not knowing the facts of that matter in20

September, but the Board might take it up and dismiss21

it, for whatever reason.22

So we're squeezing this in with all23

expectations that we will hear this case in September24

or there are alternatives, obviously.25
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MR. GROSS:  Very good, Mr. Chairman.1

CHAIRPERSON GRIFFIS:  Thank you all very2

much.3

MR. GROSS:  Thank you.4

MR. KEYS:  Thank you.5

CHAIRPERSON GRIFFIS:  Okay.  Let's move6

ahead, then, and call the next and first case for the7

-- no.  I'm sorry.  We need to swear everyone in.  So8

let me ask if anyone and everyone who is proposing to9

provide testimony would please stand and give your10

attention to Ms. Bailey.  She is going to swear you11

in.12

MS. BAILEY:  Would you please raise your13

right hand?14

(Whereupon, the witnesses were sworn.)15

MS. BAILEY:  Mr. Chairman, are you ready?16

The first case this morning is application17

number 17472 of John Coequyt and Alexandria Page18

pursuant to 11 DCMR 3104.1 for a special exception to19

construct a rear addition to a single family detached20

dwelling under section 223 not meeting the side yard21

requirements.  That's section 405.  The property is22

zoned R-1-B, and it's located at 616 Whittier Street,23

Northwest, square 3166, lot 812.24

CHAIRPERSON GRIFFIS:  Excellent.  Good25
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morning.  If you wouldn't mind just turning your1

microphone on at the base?  Would you state your name2

and address for the record?3

MR. COEQUYT:  John Coequyt, 616 Whittier4

Street, Northwest.5

CHAIRPERSON GRIFFIS:  Excellent.  And, as6

you have just noted, you know very well this is a7

special exception under section 223 as you have not8

met the rear yard requirements at the premises of 6169

Whittier Street.10

You're the owner of the property.  Is that11

correct?12

MR. COEQUYT:  Yes.  And it's a side yard13

requirement.14

CHAIRPERSON GRIFFIS:  What did I say?15

MR. COEQUYT:  Rear.16

CHAIRPERSON GRIFFIS:  Oh, funny.  It says17

it right in front of me, "side yard."18

MR. COEQUYT:  Okay.19

CHAIRPERSON GRIFFIS:  There it is.  Okay.20

I think the record is very complete, noting all those21

aspects that we're going to get through, but22

specifically, of course, Ms. Wheeler is here with the23

ANC and also the graphic representation.  I'll just24

give it to you if you have any short other aspects you25
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want to focus the Board's attention on.1

MR. COEQUYT:  I would just like to say2

that we have a letter in support from our next-door3

neighbor, who would be the most impacted.  And we have4

signatures that we received for the ANC meeting of all5

the neighbors around the house.6

So this is a very minimal impact in our7

neighborhood.  It doesn't extend significantly beyond8

the back of the house.  It doesn't impact the view9

lines or anything light.  So I hope that we can get10

the support of the Board this morning.11

And I would also like to note that we have12

been going through this process for quite some time.13

And anything that can be done to expedite it so we14

have a screened porch before the end of the summer15

would be wonderful.16

CHAIRPERSON GRIFFIS:  What is taking so17

long?18

MR. COEQUYT:  It sat at the Zoning Board19

for five months while they decided which laws that it20

was or which rules --21

CHAIRPERSON GRIFFIS:  You mean the Zoning22

Administrator?23

MR. COEQUYT:  Yes.  I'm sorry.24

CHAIRPERSON GRIFFIS:  That's okay.25
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MR. COEQUYT:  Lack of knowledge of the1

process is probably part of the problem that it's2

taken so long, but yes, it sat for a long time.3

CHAIRPERSON GRIFFIS:  Okay.  Good.  With4

you today is?5

MS. WHEELER:  Faith Wheeler.6

CHAIRPERSON GRIFFIS:  Indeed.7

MS. WHEELER:  ANC commissioner for BO2 of8

818 Whittier Place, Northwest.9

CHAIRPERSON GRIFFIS:  A very good morning10

to you.11

MS. WHEELER:  Good morning.12

CHAIRPERSON GRIFFIS:  Let's get through13

this very quickly because I tend to agree that it's --14

well, on face, I'm not sure why this is here, but15

we're going to process this very quickly and move16

ahead with this.  I'm not sure that it would, but I'm17

not even going to take the time to get into it.18

We're here for a special exception of 223.19

Unless there's anything else that you have to provide,20

we can move right ahead to our government reports on21

this application.22

(No response.)23

CHAIRPERSON GRIFFIS:  Very well.  Let's24

move ahead to the Office of Planning's support and25
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recommendation; however, only if we waive our rules1

and regulations and accept their report because it is2

not timely.3

Let me hear any opposition to that from4

the Board.5

(No response.)6

CHAIRPERSON GRIFFIS:  Not hearing any7

opposition, I think we can take it into the record and8

move ahead.  Very good morning, sir.9

MR. MOORE:  Thank you, Mr. Chair.  I'm10

John Moore of the Office of Planning.  Mr. Chair and11

Board members, of course, the Office of Planning will12

stand on the record in support of the application.13

CHAIRPERSON GRIFFIS:  Thanks.  Thank you14

very much, Mr. Moore.  I do appreciate it.  And if the15

applicant doesn't have a copy of the report, they16

should pick one up before they leave.  I think it is17

an excellent one.18

The important aspect of this, of course,19

is looking at the conditions, the overall conditions,20

and whether anything arose out of Office of Planning's21

analysis and also your testimony and any submission to22

the record, whether it would tend to adversely impact23

the lighter air, the surrounding area.24

Their photographs and, actually, their25
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kind of graphic representation where this would be is1

very helpful.  Obviously it's based on information2

that you provided them and they have obviously shown3

that it would not tend to impact those.  And they've4

also indicated that they do not believe that there are5

other special treatments that should be prescribed by6

the Board.7

I would note also that the building was8

built in 1927.  Is that correct?9

MR. COEQUYT:  Yes.10

CHAIRPERSON GRIFFIS:  Excellent.  Okay.11

Any questions of the Board of the Office of Planning?12

(No response.)13

CHAIRPERSON GRIFFIS:  Do you have any14

cross-examination of the Office of Planning?15

(No response.)16

CHAIRPERSON GRIFFIS:  Very well.  Thank17

you very much.  Let's move ahead, then.  We can go18

right into Ms. Wheeler, the ANC's presentation.19

MS. WHEELER:  The ANC supports the20

application and encourages the expedition of this21

approval, hopefully, by the Board of Zoning22

Adjustment.  Thank you.23

CHAIRPERSON GRIFFIS:  Excellent.  So the24

ANC has a general position of not being opposed to25
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screened-in porches or -- no.  We appreciate that.  We1

appreciate you being down here, of course, personally2

to present that report -- it's very important -- from3

the ANC-4B.  And we note in the record that that does4

meet all the requirements of being granted a great5

weight, which it now will be afforded.6

Let's move ahead, then.  I don't have any7

other government reports attendant to this application8

or associations unless anyone else is aware of any.9

I would ask for anybody here present today10

in regards to this application 17472 if they would11

like to come forward:  persons in support, persons in12

opposition.  Not noting any persons present to provide13

additional testimony, I would turn it over to you for14

any closing remarks you might have.15

MR. COEQUYT:  All right.  I think we have16

said enough.17

CHAIRPERSON GRIFFIS:  Indeed.  I can18

imagine -- I will take two seconds -- why it probably19

languished in the Zoning Administrator's office,20

although the time period may not be a correct amount21

in the level at which the analysis should take, but I22

imagine they may well have thought, is this needing23

relief or not?24

I think all of us also in review of this25
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in fully reading the record intended to look at it1

wondering whether it needed -- we may, in fact, issue2

a letter attendant to this if the Board comes into3

consensus of if this had not or did not impact any4

other aspects that are regulated with the zoning5

regulations.  How does it tip itself into requiring6

relief?7

Two twenty-three, however, is an excellent8

provision, which does set up a special exception.  And9

most often it's a timely process.  And so we certainly10

hope that it runs in the future, not necessarily for11

this but in the future for others.12

That being said, I would move approval of13

application 17472 for the special exception and ask14

for a second.15

VICE-CHAIRPERSON MILLER:  Second.16

CHAIRPERSON GRIFFIS:  Thank you very much,17

Ms. Miller.18

Any other further comments, deliberations?19

(No response.)20

CHAIRPERSON GRIFFIS:  We do have a motion21

before us.  It has been seconded.  I would ask for all22

members in favor to signify by saying "Aye."23

(Whereupon, there was a chorus of "Ayes.")24

CHAIRPERSON GRIFFIS:  Opposed?25
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(No response.)1

CHAIRPERSON GRIFFIS:  Abstaining?2

(No response.)3

CHAIRPERSON GRIFFIS:  Ms. Bailey?4

MS. BAILEY:  Mr. Chairman, the vote is5

being recorded as 4:0:1 to approve the application.6

Mr. Griffis made the motion.  Mrs. Miller seconded.7

Mr. Mann and Mr. Etherly are also supporting the8

motion.  And we don't have a Zoning Commission member9

with us at this time.10

CHAIRPERSON GRIFFIS:  Excellent.  Thank11

you very much.12

I don't see any reason why we wouldn't13

waive our rules and regulations to a summary order14

unless the applicant has any opposition or other Board15

members have any concerns.  Not noting any concern or16

opposition, we'll issue a summary order on that.17

MS. WHEELER:  Thank you, sir.18

CHAIRPERSON GRIFFIS:  Thank you very much.19

Have a pleasant afternoon.20

MR. COEQUYT:  Thank you.21

CHAIRPERSON GRIFFIS:  Ms. Wheeler, thank22

you, very good to see you.23

Let's move ahead, then, and call our next24

case.25
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MS. BAILEY:  Application number 17476 of1

Amy and Peter Pastan pursuant to 11 DCMR 3104.1 for2

special exception to allow a rare addition to an3

existing single family dwelling under section 223 not4

meeting the lot occupancy requirements of section 4035

and nonconforming structure provisions, subsection6

2001.3.  The property is zoned R-2, and it's located7

at 3727 Jocelyn Street, Northwest, square 1873, lot8

52.9

CHAIRPERSON GRIFFIS:  Excellent.  Thank10

you very much.  Good morning.11

MR. PASTAN:  Good morning.  My name is12

Peter Pastan, and I live at 3727 Jocelyn Street,13

Northwest.14

CHAIRPERSON GRIFFIS:  Excellent.  Is the15

ANC present today, 3G ANC?16

MR. PASTAN:  I don't believe they are, but17

they did send a letter in support of the application.18

CHAIRPERSON GRIFFIS:  Indeed.  Exhibit 21.19

I just want to see who all is here.  Well, let me turn20

it over to you for any opening remarks you have.21

MR. PASTAN:  I sort of am like the22

previous applicant.  Good morning, everybody.  We23

applied for a building permit late last spring, found24

out in the fall that because of the narrowness of my25
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side yard, which I guess is four inches too narrow,1

that we would need a special exception to allow us to2

build our 11 by 11-foot deck in our back yard.3

You know, I could go on and cry and stuff,4

but, you know, I guess that's kind of the gist of the5

matter.6

CHAIRPERSON GRIFFIS:  Probably wouldn't7

help the case.8

MR. PASTAN:  Oh, it might.9

CHAIRPERSON GRIFFIS:  But tell me a little10

bit about whether you have heard any objectionable11

concerns that were arisen from --12

MR. PASTAN:  Frankly, yes.  The Office of13

Planning has come out to my house a few times.  The14

first time they were there, they didn't seem to think15

I needed a special exception.  Then they suggested I16

move my deck four inches so that I had five feet, but17

apparently that wasn't really allowable.18

The only problem that they have now is the19

back landing.  My stair that comes out of my kitchen,20

you know, which I need to get out of my kitchen to get21

to my back yard, they say puts me over the 50 percent22

limit, to make me like 51 percent.23

But I guess my architect and I thought24

that because of provision 2503.4, stairs leading to25
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the ground from a door located in the story in which1

the principal entrance of the building is located may2

occupy any yard required.3

CHAIRPERSON GRIFFIS:  Right.  We'll get to4

all of that.  And I think that is important to bear up5

--6

MR. PASTAN:  Right.7

CHAIRPERSON GRIFFIS:  -- because there's8

a major threshold question here that Office of9

Planning has put before us.10

MR. PASTAN:  Right.11

CHAIRPERSON GRIFFIS:  And that is, if it12

does tip you over 50 percent, of course, you're no13

longer able to invoke a special exception.  It's a14

variance, which is obviously --15

MR. PASTAN:  Right.16

CHAIRPERSON GRIFFIS:  -- I mean, not17

obviously, but it's a higher threshold of test.  But18

let me ask you, sticking with a special exception19

because your calculations are coming in under 5020

percent.  They're 49 something or other.21

MR. PASTAN:  Right.22

CHAIRPERSON GRIFFIS:  Are you aware of any23

other concerns of your neighbors or any of the24

adjacent properties in terms of the light and air that25
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would be impacted?1

MR. PASTAN:  No.  And all of my neighbors2

have written notes to the ANC supporting the --3

CHAIRPERSON GRIFFIS:  So you're not aware4

of anything.  Very well.  Then I suggest that we move5

right to Mr. Jackson and ask him to tell us a little6

bit about his analysis of how he got to the variance7

and also wish him first a very good morning.8

MR. JACKSON:  Good morning, Mr. Chairman,9

members of the Commission.  The name is Arthur10

Jackson, Development Use Specialist, District of11

Columbia Office of Planning.12

This has been an interesting case.  As Mr.13

Pastan indicated, I visited the site numerous times to14

assess what the existing situation is and also15

contacted his architect and his processor.  They are16

all very helpful.17

And the conclusion that I came to was in18

our dealings with the Office of Zoning Administrator19

that the calculation of the area, building area, would20

have to include the rear landing.  And, as such, it21

pushed the area of the building over because it's over22

four feet above grade and since in that case, it23

pushed the total building area lot occupancy over the24

50 percent limit.25
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CHAIRPERSON GRIFFIS:  And it's an1

interesting point that you bring up.  Actually, if we2

look directly at your page 3 of the analysis of the3

Office of Planning, also the applicant's page 3, each4

have provided calculations of what would go to total5

building area, of which, of course, you would then6

calculate into lot occupancy or percentage thereof.7

What Mr. Jackson has just laid out, do I8

understand you correctly in your conversations with9

the Zoning Administrator that he had indicated that10

the landing of the stair, which is 54 feet represented11

by you, would count towards lot occupancy?12

MR. JACKSON:  I have to clarify that13

statement.  What we have, we have been working14

cooperatively with the Zoning Administrator --15

CHAIRPERSON GRIFFIS:  Sure.16

MR. JACKSON:  -- to review plans.  And we17

have a person in our office who is our point person.18

So, essentially, that was an in-house conversation.19

CHAIRPERSON GRIFFIS:  Okay.20

MR. JACKSON:  However, based on that, the21

procedures that are the norm in the Zoning22

Administrator's office, I was informed that a porch,23

a rear porch that was above four feet above grade24

would be to be included in the area calculations,25
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building area calculations.1

CHAIRPERSON GRIFFIS:  Okay.2

MR. JACKSON:  So in past experience, that3

would typically be their interpretation, we felt that4

it was prudent to give the applicant the sufficient5

relief to go forward with this application if we could6

support it.7

CHAIRPERSON GRIFFIS:  Sure, sure.  I think8

we wouldn't be spending much time on it, really,9

unless it did tip it over to a threshold, which I know10

you are very well-aware of.11

You just made a statement, though, in12

terms of the past procedure it's your understanding13

that that has in the past been calculated into.14

MR. JACKSON:  Our understanding is that15

the general rule is anything above four feet above16

grade is calculated into the building area and,17

therefore, the lot occupancy.18

CHAIRPERSON GRIFFIS:  Okay.  Good.19

Others?  Comments, questions?20

VICE-CHAIRPERSON MILLER:  Well, I'm just21

looking at the regulations and what defines building22

area.  I don't know.  It says, "Nor shall it include23

portions of a building that do not extend above the24

level of the main floor of the main building."25
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And I'm wondering, does the landing extend1

above the main level of the building?2

MR. JACKSON:  No, it does not.3

VICE-CHAIRPERSON MILLER:  How do you4

reconcile that definition?5

MR. JACKSON:  We consider anything above6

four feet to be -- even though it is on the ground7

level, we would include that in the building area8

because that's our understanding of how the Zoning9

Administrator's office would interpret it.10

CHAIRPERSON GRIFFIS:  Okay.  Other11

comments?12

(No response.)13

CHAIRPERSON GRIFFIS:  Very well.  Mr.14

Jackson always has very thorough and I think very15

substantive analysis.  And, as he has indicated, this16

is from conversations within the Office of Planning17

that would calculate that 54 square feet into the18

building area, which would then go to lot occupancy,19

which would tip this out under special exception.20

Irregardless of that and fundamentally, I21

think, looking at this provision, I disagree on three22

elements to this.  One, beginning with the applicant23

said and stated that 2503.4, the provision of the fact24

that structures in required open spaces, it leads,25
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it's stairs into the ground from a floor located on a1

story on which the principal entrance of the building2

is located may occupy any yard required.  Obviously it3

can occupy that.  It wouldn't go towards lot4

occupancy.  Obviously it wouldn't be calculated to.5

Part and parcel, in fact, the building6

code requirement would require a landing for a stair.7

You couldn't bring a stair flush to a door that opened8

out.  And, of course, most doors that would be egress9

or exterior doors would open out.10

Therefore, our zoning regulation 2503.411

might, in fact, come into conflict with the building12

code, which I don't think the intent would be in terms13

of that provision that would require open spaces.14

The other element that Ms. Miller actually15

just brought up -- and there is one more in the16

building area, but that one, again, we look at how we17

support the fact of not above the main floor of the18

residential function, obviously trying to say, "Well,19

we have to get in and get out of those" and noting20

that everything isn't laid out on a perfectly level21

grade.  So it's anticipating that.22

And, thirdly, we allow for projections of23

balconies of five feet that would not count towards24

building area.25
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MEMBER MANN:  Under which provision would1

we do that?2

CHAIRPERSON GRIFFIS:  Yes.  Well --3

VICE-CHAIRPERSON MILLER:  I think that is4

in building area definition as well.5

CHAIRPERSON GRIFFIS:  Anyway, it's a last6

piece that just talks about how and what would it7

actually count toward and why we are actually counting8

towards it if you think about it fundamentally, what9

lot occupancy is trying to regulate, this is a very10

small piece to it.11

So in this particular circumstance, I12

think generally continuing anyway, I see the lamping13

area as part of the stair and the stair construction14

and, therefore, do the two come under specifically15

2500 but also I think fall well within the definition16

and intent, if not direct, of which 199, building17

area.18

Others?19

VICE-CHAIRPERSON MILLER:  I'm not sure I20

concur with your interpretation of 2503.4, but I do21

believe it definitely falls in the building area22

exception because it's not above the level of the main23

floor of the main building.24

CHAIRPERSON GRIFFIS:  How would you25
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construct a stair without a landing?1

VICE-CHAIRPERSON MILLER:  You wouldn't.2

I'm just saying that when your regulations entail3

calculations for certain reasons, I'm not sure that4

it's clearly included in that provision.  That's all.5

I mean, if they exempt the stairs, but6

they didn't exempt a landing per se, you could7

probably read it either way, like maybe they didn't8

intend to exempt the landing or maybe it's just9

included.10

I'm just saying I don't necessarily find11

that conclusive.  To me, it seems totally conclusive12

in the building area definition.  So in this case, I13

don't believe a variance would be required.14

CHAIRPERSON GRIFFIS:  Okay.  Very well.15

Any others?16

(No response.)17

CHAIRPERSON GRIFFIS:  Is it the18

concurrence of the Board, then, that this would19

continue as a special exception?  Is that correct?20

Mr. Mann?21

MEMBER MANN:  Yes.22

CHAIRPERSON GRIFFIS:  Okay.  Excellent.23

Let me just make note, as Mr. Jackson laid out -- and24

I think, again, it's an excellent analysis.  He25
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actually went through the entire analysis, the1

variance, and actually was supportive of the variance,2

which, again, I think is very assisting in looking at3

this case, that supportive analysis, that you actually4

could make the variance, which is the higher5

threshold.6

That being said, let's turn it over to Mr.7

Jackson.  Do you have any other comments?8

MR. JACKSON:  No, Mr. Chairman.9

CHAIRPERSON GRIFFIS:  Okay.  Anything else10

you want to highlight in your analysis, then?11

MR. JACKSON:  No.12

CHAIRPERSON GRIFFIS:  Okay.  Excellent.13

Again, appreciate it.  I think it is very important to14

go through as we look at this now and the special15

exception.  Let's move ahead, then.  Let's see if the16

Board has any other questions for the Office of17

Planning or the applicant.18

(No response.)19

CHAIRPERSON GRIFFIS:  Not noting any,20

let's move to the ANC's report.  Again, let me ask21

you, is the ANC represented today?  Not noting any ANC22

members, we will note exhibit 21 in support23

recommending approval of the application.24

I do believe that meets all of our25
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requirements.  I didn't see anything that did not1

meet.  Very well.  Then let me ask, is there anyone2

present here who has -- application 17476, persons3

present to provide testimony in support of the4

application? 5

(No response.)6

CHAIRPERSON GRIFFIS:  In opposition to the7

application?8

(No response.)9

CHAIRPERSON GRIFFIS:  Very well.  Not10

noting any others that are in support or in opposition11

to provide testimony, I turn it over to you for any12

closing remarks you might have.13

MR. PASTAN:  No.  Just good morning, Mr.14

Jackson.  I didn't see you come in.  Thanks for your15

help.  And that's it.16

MR. JACKSON:  You're welcome.17

CHAIRPERSON GRIFFIS:  Excellent.  Very18

well.  Any other questions from the Board?  Comments?19

VICE-CHAIRPERSON MILLER:  I would just20

also want to thank Mr. Jackson for an excellent21

report.22

MR. JACKSON:  Thank you.23

CHAIRPERSON GRIFFIS:  Very well.  If there24

are no other comments or questions from the Board, I25
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would move approval of application 17472 for a special1

exception under section 223 for not meeting the side2

yard requirements, premises 616 Whittier Street,3

Northwest.4

MR. PASTAN:  No.  It's Jocelyn Street.5

CHAIRPERSON GRIFFIS:  Is that the right --6

no.  I'm sorry.7

MR. PASTAN:  Sorry.8

CHAIRPERSON GRIFFIS:  I was throwing that9

out.  And, of course, it is a 223 for 3727 Jocelyn10

Street, Northwest.11

MEMBER ETHERLY:  Second it, Mr. Chair.12

CHAIRPERSON GRIFFIS:  Thank you very much.13

It is very clear.  And I did appreciate, actually, Mr.14

Jackson's report, also excellent analysis, both on the15

special exception and the variance.16

But also the computation brings up, I17

think, a very fascinating topic that hopefully we have18

clarified today.  There was not any evidence, of19

course, that this would tend to or did impact, light20

air, adjacent properties in a negative way.21

And the graphic representation actually22

was very helpful in this case.  Of course, it is one23

of the requirements under 223, specifically the deck24

elevations to the rear but also the plan that showed25
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the relationship between that which is proposed deck1

that is not exceeding the 4 feet above the adjacent2

grade.  And that is a landing and stair and its3

relationship to each of those, which help for a great4

and full understanding of this.5

That being said, we will open it up to6

others, the floor, for deliberation.7

(No response.)8

CHAIRPERSON GRIFFIS:  Not noting any9

others for deliberation, we do have a motion before10

us.  It has been seconded.  I would ask for all of11

those in favor to signify by saying "Aye."12

(Whereupon, there was a chorus of "Ayes.")13

CHAIRPERSON GRIFFIS:  Opposed?14

(No response.)15

CHAIRPERSON GRIFFIS:  Abstaining?16

(No response.)17

CHAIRPERSON GRIFFIS:  Very well.  We will18

record the vote.19

MS. BAILEY:  Mr. Chairman, the vote is20

being recorded as 4:0:1 to approve the application.21

Mr. Griffis made the motion.  Mr. Etherly seconded.22

Mr. Mann and Ms. Miller are in support.  And there is23

not a Zoning Commission member present at this time.24

CHAIRPERSON GRIFFIS:  Great.  Thank you25
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very much, Ms. Bailey.1

No, I don't see any reason for a full on2

this.  Unless anyone has any objection to waving our3

rules and regulations, we can issue a summary order.4

Summary order?  Do you have any objection to that?5

MR. PASTAN:  No thank you.6

CHAIRPERSON GRIFFIS:  Very well.  Thank7

you very much.8

MR. PASTAN:  Thank you.9

CHAIRPERSON GRIFFIS:  Good luck with that.10

MR. PASTAN:  Thanks a lot.11

CHAIRPERSON GRIFFIS:  Well, I don't think12

it's out of order to state to the Board and also to13

the staff that we might want to memorialize our14

analysis of that today.  And I'm not sure that I would15

do that, but I would certainly work with you to put16

together perhaps a memo from the Board of some sort.17

Okay.  Very well.  Let's move ahead, then.18

MS. BAILEY:  The third case this morning,19

Mr. Chairman, is application number 17470 of Theresa20

M. Roberson pursuant to 11 DCMR 3103.2 for a variance21

from the lot occupancy requirements under section 43,22

a variance from the side yard requirements under23

section 405, and a variance from the nonconforming24

structural provisions under subsection 2001.3.25
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This is to allow a rare addition to a1

single family row dwelling.  The property is zoned R-22

and is located at 1320 Randolph Street, Northeast,3

square 3969, lot 17.4

CHAIRPERSON GRIFFIS:  Excellent.  Thank5

you very much.  A very good morning.6

If you would state your name and address7

for the record, please?8

MS. ROBERSON:  Theresa M. Roberson, 13209

Randolph Street, Northeast.10

CHAIRPERSON GRIFFIS:  Excellent.  Good11

morning, Ms. Roberson.  Your building was also built12

in 1927.  Is that correct?13

MS. ROBERSON:  Yes, sir.14

CHAIRPERSON GRIFFIS:  Excellent.  Okay.15

Let me turn it over to you for presentation of the16

case.17

MS. ROBERSON:  I'm not quite sure what I18

am supposed to say.  I believe the record speaks for19

itself and is complete.  I have talked to all of my20

neighbors, and they did sign a petition in support.21

And for DCRA, I sent certified letters to my neighbors22

on either side.  And as far as I know, I have no23

objections in the neighborhood to my project.24

CHAIRPERSON GRIFFIS:  Excellent.  Thank25
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you.  Of course, as a little bit of difference of the1

cases that you have just heard before us, this as a2

variance -- those are special exceptions to the3

variance -- rests itself solely in any kind of4

negative impacts.5

Yours, of course, you're being asked to6

establish that there is a uniqueness to your property.7

And also out of that uniqueness is a practical8

difficulty in meeting the regulations.9

You made a submission, actually -- it's10

exhibit 20, which I think outlines it very well.  Let11

me just ask you if I am understanding this correctly.12

First of all, you're indicating that your13

building was built in 1927, which is a unique aspect14

in terms of the regulations because it was built15

before our zoning regulations actually came into16

existence and the fact that the physical17

characteristics of your property are also unique in18

your presentation that the lot is narrow and is small19

for the R-2 district.  Is that correct?20

MS. ROBERSON:  Yes, sir.21

CHAIRPERSON GRIFFIS:  Excellent.  Okay.22

And then as we looked at the -- we also have the23

topographic nature of this that comes into play when24

you're putting on what is a very small addition and25
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reconfiguration of the rear of the property.  There is1

an issue of the door placement in this also.  Is that2

correct?3

MS. ROBERSON:  Yes, sir.4

CHAIRPERSON GRIFFIS:  And what is the5

issue there?6

MS. ROBERSON:  I believe it's because the7

door is being moved that access to the rear has to be8

provided with this deck.9

CHAIRPERSON GRIFFIS:  Okay.  I see.10

Right.  So as the grade drops away, obviously you need11

a leveling deck as you come out a little bit more12

substantially than a landing, and that will13

accommodate the rear yard, the use of the rear yard,14

and also the exiting of the first floor of the house.15

MS. ROBERSON:  Yes, sir.16

CHAIRPERSON GRIFFIS:  Okay.  You know,17

we're looking at this.  And it does impact the lot18

occupancy; also the side yard; and, of course, 2001.3,19

which is the additions to nonconforming structures as20

nonconforming, those two aspects above.  It would be21

a special exception if it was below 50 percent of the22

lot occupancy, which it is not.  I think we have a23

good understanding of this.24

Anything else you would like to provide at25
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this point?1

MS. ROBERSON:  No, sir.2

CHAIRPERSON GRIFFIS:  Very well.  Why3

don't we move directly ahead to the Office of Planning4

that has done a very substantive report.  Were we just5

handed a -- I don't know what we were just handed.6

A very good morning.7

MR. MORDFIN:  Good morning, Chair, members8

of the Board.  I am Stephen Mordfin with the Office of9

Planning.10

The subject property is unique as a result11

of its width, area, and sloping topography, the extent12

that the basement is fully exposed at the rear.  It13

would be a peculiar and practical difficulty to not14

permit an increase in percentage of lot occupancy so15

as to provide access to the rear yard from the main16

level of the row house without obstructing access to17

the garage and driveway.18

To not permit a decrease in the side yard19

because of the resulting deck will not be of20

sufficient width to accommodate either the relocated21

back door or the staircase to the rear yard and to not22

permit an addition to the existing nonconforming23

structure so as to allow access to the rear yard from24

the dwelling without obstructing the driveway and25
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garage.1

The granting of these variances will not2

impair the intent, purpose, and integrity of the zone3

plan because the building position is necessary to4

allow for continued access to the rear yard from the5

main level of the dwelling, is a medium necessary to6

provide access from the rear door, and as an open7

structure will not add to the appearance of bulk on8

the subject property.9

Therefore, the Office of Planning10

recommends approval of the application as submitted by11

the applicant.  Thank you.12

CHAIRPERSON GRIFFIS:  Excellent.  Thank13

you very much.  I noted you have fantastic plans in14

your report and, actually a very fun way that you have15

utilized them.  These are from the applicant.  Is that16

correct?17

MR. MORDFIN:  From the applicant, the18

floor plans.19

CHAIRPERSON GRIFFIS:  Yes.20

MR. MORDFIN:  The proposed first floor21

plan, that is from the applicant.22

CHAIRPERSON GRIFFIS:  Okay.  Did you23

submit those into the record?24

MS. ROBERSON:  Yes, sir.25



46

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

CHAIRPERSON GRIFFIS:  You did?  I don't1

have them, which is why they're even more fascinating2

within the Office of Planning's report.3

Ms. Bailey, do you show any in the4

official file?5

MS. BAILEY:  Yes, Mr. Chairman, the plans6

were in the file.  Mr. Nyarku is going to pull that7

file for you.8

CHAIRPERSON GRIFFIS:  Oh, perfect.  That9

would be great.  In the meantime, before we have10

those, let me just ask to make up some time in looking11

at those plans.  What is the area in your analysis12

that was actually impacting the lot occupancy there?13

It's the portion that is noted as having treks14

decking.15

MR. MORDFIN:  I'm sorry.  What decking?16

CHAIRPERSON GRIFFIS:  It's just treks.17

MR. MORDFIN:  Okay.18

CHAIRPERSON GRIFFIS:  It's the point that19

looks at to me reading these, it would be in the20

exterior portion or are there portions on the interior21

there also?22

MR. MORDFIN:  No.  All of the interior23

construction is within the existing screened-in porch.24

CHAIRPERSON GRIFFIS:  Got you.25
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MR. MORDFIN:  The deck is necessary to1

access the plant area because the rear door is being2

relocated from the kitchen to one side of the3

property, to the plant room, because a breakfast room4

is proposed just outside of the kitchen.  And then the5

plant room, which is an unheated area, is where the6

rear door would be and will be the logical place to7

relocate it to.8

CHAIRPERSON GRIFFIS:  Fascinating.  Okay.9

That makes a heck of a lot of sense.  And calling that10

entire stretch all the way across the back of the11

building, calling that a stair landing would push the12

limit of your understanding.  Is that my projection?13

MR. MORDFIN:  I'm sorry?  The stair14

landing outside the rear door?15

CHAIRPERSON GRIFFIS:  Well, I was just16

differentiating it from the case that we just heard,17

which was the stair that went up to the back door that18

had a landing, and this, which has the structure that19

goes across the entire length of the back of the20

building.21

That wouldn't necessarily be a landing.22

It obviously is --23

MR. MORDFIN:  Well, it would be a landing24

except for the fact that the garage and the driveway25
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are directly below this.  And by locating the1

staircase there, you would put the staircase into the2

driveway and block access to the garage.3

So, therefore, this deck, which is only4

four and a half feet wide, crosses the rear of the5

house to the other side so that the relocated6

staircase does not block access to the garage and7

driveway.8

CHAIRPERSON GRIFFIS:  So the door can9

change direction but the stair can't move.  And it's10

very clear on the elevation that is submitted here now11

that I've seen them.  Excellent.12

Okay.  Any other questions?13

Clarifications?  Yes?14

VICE-CHAIRPERSON MILLER:  How about this15

deck in the context of building area?  Is it included16

per this definition?  Is it above the main level?  I17

mean, is it -- what is the definition?  Right.  Does18

it extend above main level of the main building?19

MR. MORDFIN:  The deck?20

VICE-CHAIRPERSON MILLER:  Yes.21

MR. MORDFIN:  No.  It extends out from the22

main level.23

VICE-CHAIRPERSON MILLER:  So why do we24

include it in lot occupancy?25
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MR. MORDFIN:  It's more than four feet1

above.  Because of the topography of the lot when you2

get to the rear yard, the main level is one story up.3

VICE-CHAIRPERSON MILLER:  I understand4

that.  We talked about that in the last case about5

determining it based on the four feet or determining6

it based on the main level.  Is this different from7

the other case in that analysis?8

MR. MORDFIN:  I'm not familiar enough with9

the other case to know how that one --10

VICE-CHAIRPERSON MILLER:  Okay.  I mean a11

deck versus a landing with respect to --12

CHAIRPERSON GRIFFIS:  I think we can have13

a strong case for that.  It's an interesting piece in14

the building area definition because it says that it15

would not include portions of the building that do not16

extend above the main level of the main floor of the17

building.  So if we have the main level, obviously18

that's pretty clear, right?19

If placed so as not to obstruct light and20

ventilation in the main building or of buildings on21

adjacent property.  So I think the first threshold22

measurement would be that four feet, which Mr. Mordfin23

is talking about.  I think that's good.24

Then the next one is, who makes that25
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judgment?  Who decides if it is?  And I would say that1

it actually goes to the Zoning Administrator in the2

permitting process.  So in this specific case where3

I'm going, I think we have a determination from the4

Zoning Administrator that it needs relief because it5

was referred to us by Ms. Ogena on October 12th, 2005.6

So in this instance, the Zoning7

Administrator if -- I think what you were saying, I8

tend to agree, they may have been able to have said9

this doesn't extend above the main level of residents10

and don't find any evidence that this would impact the11

light and air.  I do not believe that this needs12

relief.13

But now we have this referral from them.14

We could say you don't need relief or we could just15

process this through that I'm totally open on either16

end.17

Does that make sense?18

MR. MORDFIN:  Yes.19

CHAIRPERSON GRIFFIS:  How would you like20

to proceed?  Sure.21

VICE-CHAIRPERSON MILLER:  I mean, to be22

consistent with my position in the previous case, I23

would say it might not need that relief.  That's just24

the lot occupancy, though.  I mean, it's here for25
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other relief as well, correct?  Side yard?1

CHAIRPERSON GRIFFIS:  Yes, exactly.2

VICE-CHAIRPERSON MILLER:  Okay.  So we3

still need to proceed?4

CHAIRPERSON GRIFFIS:  Right.5

VICE-CHAIRPERSON MILLER:  But I have a6

question on the side yard discussion.  Just perhaps7

you can explain more to me what you mean.  And that's8

on page 4, in which you say in the first sentence that9

the applicant proposes to extend the existing 0.5-foot10

side yard.11

And then in the last sentence that you12

referred to the property as a middle unit of a triplex13

or row house without side yards and because the deck14

-- okay.15

So I'm wondering, why do you say it16

doesn't have a side yard at the end and at the17

beginning you say it has a 0.5-foot side yard?18

MR. MORDFIN:  The existing dwelling has no19

side yards.  And then built onto the rear of this20

dwelling are the screened-in porches, which are set21

off of the side lot lines half a foot on each side.22

So it's just the screened-in porches that provide the23

half-foot side yard.  The main dwelling provides no24

side yards.25
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CHAIRPERSON GRIFFIS:  Excellent.1

VICE-CHAIRPERSON MILLER:  Thank you.2

CHAIRPERSON GRIFFIS:  That's a good point.3

I think that was clear in your writing and not clear4

in the graphics because we didn't have these drawings5

at this scale, although they were in the OP's report.6

So if we're looking at a property line7

here, it's pretty clear that there is no side yard,8

noting I'm just looking at A-4 of the applicant's9

drawings in the submission, that this sets in half a10

foot.  And that's where the indication of a --11

VICE-CHAIRPERSON MILLER:  Thank you very12

much.13

CHAIRPERSON GRIFFIS:  Okay.  And that's an14

existing condition?15

MR. MORDFIN:  Yes.16

CHAIRPERSON GRIFFIS:  Okay.  Good.17

Anything else?18

(No response.)19

CHAIRPERSON GRIFFIS:  Very well.  If20

there's nothing further, do you have any questions of21

the Office of Planning?22

MS. ROBERSON:  No, sir.23

CHAIRPERSON GRIFFIS:  Okay.  Not noting24

any cross to the Office of Planning, let's move ahead.25
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I don't have any other attendant government reports.1

We do have ANC-5A not reporting on this.2

Were you aware of the ANC taking this up?3

MS. ROBERSON:  Yes, sir.  I had spoken4

with the ANC.  I advised them in January of my plans.5

And, as far as I know, they're in support of my6

project.7

CHAIRPERSON GRIFFIS:  Okay.  But you8

didn't do a presentation down there?9

MS. ROBERSON:  No, sir.  That was not10

necessary.11

CHAIRPERSON GRIFFIS:  Very well.  Let me12

ask, then, if anyone else here present on application13

17470 wishes to provide testimony in support or in14

opposition.15

(No response.)16

CHAIRPERSON GRIFFIS:  Noting that we are17

alone in the hearing room, I don't anticipate any18

other testimony coming forward.19

Let's move ahead, then, for any other last20

comments or conclusions that you have, summations.21

MS. ROBERSON:  No, sir.22

CHAIRPERSON GRIFFIS:  Very well.  Board23

members?24

(No response.)25
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CHAIRPERSON GRIFFIS:  The record is full1

on this.  I think we just need to make a determination2

of if we are actually going to deliberate or we are3

going to be decisive in the fact that the lot4

occupancy variance is not required.  Why don't we take5

that up immediately.6

Of course, it would be determinative.  It7

would still need to be here for a variance under the8

2001, which is also attendant to 405.9.9

Discussions on the first?  Mr. Mann?10

MEMBER MANN:  I would like to hear again11

Ms. Miller's explanation for why she believes that12

it's not required.13

VICE-CHAIRPERSON MILLER:  I believe it's14

not required because it doesn't add to the lot15

occupancy because of the definition set forth in 19916

under building area, which says, in pertinent part,17

"Nor shall it include portions of a building that do18

not extend above the level of the main floor of the19

main building if placed so as not to obstruct light20

and ventilation of the main building or of buildings21

on adjoining property."22

And in this case, it does not extend above23

the level of the main floor of the main building.  And24

I believe we would be finding in this case that it25
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doesn't obstruct light and ventilation of the main1

building or of buildings of an adjoining property.2

MEMBER MANN:  Okay.  I guess I don't have3

any problem except on its face.  The one thing that is4

difficult for me to envision is when we compare it5

with other cases that we have heard -- and I'm trying6

to reach back in my mind without any documentation in7

front of me what kind of differentiates this from the8

other.9

But what is the option, then, that we10

accept that the Chairman said, that it was referred to11

us by the Zoning Administrator's office?  So we just12

accept that at face value?13

VICE-CHAIRPERSON MILLER:  Yes, in which14

case we would just grant the variance most likely,15

along with the other variances in the same uniqueness16

and practical difficulties and adverse impacts would17

be considered.18

MEMBER MANN:  Then would there be19

advantages or disadvantages to using one approach20

versus the other?21

VICE-CHAIRPERSON MILLER:  The advantage of22

not processing it would be to be consistent in our23

analysis.24

CHAIRPERSON GRIFFIS:  Excellent.  I think25
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we can be consistent in our analysis and, frankly, go1

either way.  I think that the strong aspect that the2

Zoning Administrator put it to us, we are now stepping3

in the shoes of the Zoning Administrator to determine.4

So I would have to go to whether this would impact5

light or air.6

And I'm totally understanding and agree7

with you on how this is written into the definition.8

But then I go to the plans. And, unfortunately, it was9

great that we had the plans, actual impact plans, in10

the Office of Planning's report, but I did not have11

any of the other plans for my review before this.12

I'm looking at the section.  This is13

covered, that deck, on the outside.  And it's an open,14

kind of a trellis.  Am I correct on the four-foot15

portion?16

MS. ROBERSON:  As the drawings indicate17

that, yes.18

CHAIRPERSON GRIFFIS:  And so quick, not to19

spend a lot of time on this, but to the fact of the20

matter that we didn't get into, I don't know where the21

other properties on the adjacent side are, how they22

land or where they're located or anything else.23

I don't think this impacts it negatively24

in any way but in just in security and insurance of25
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the processing of this application.  I would suggest1

that we move ahead under the Zoning Administrator's2

recommendation that we review this and then take that3

up as a variance.4

I think it's a phenomenal design, quite5

frankly.  I think it really animates and utilizes a6

very small space very well, but that's an aside.7

However, to remove it totally from not8

impacting and falling within that definition, I think9

we need more information.  I don't think we need to10

get into that as I think it's a strong variance case11

that we could move ahead with.12

Does that make sense?13

VICE-CHAIRPERSON MILLER:  Yes, that makes14

sense.  I think that's a good reason to consider it15

that way.16

CHAIRPERSON GRIFFIS:  Okay.  Then, lastly,17

I would just underscore the fact that I totally agree18

with your reading of the definition.  And, in fact, if19

anything, we ought to -- well, I think that's20

appropriate authority of the Zoning Administrator to21

review these and move ahead without having these count22

towards building area in the future.23

However, there we are.  Anything else,24

then?  Any other information that we need?25
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(No response.)1

CHAIRPERSON GRIFFIS:  I think the record2

is very full on this.  And I think we should proceed3

with it.  If there are no other further comments or4

questions required, I would move approval of5

application 17470 -- and that is for the three6

variances all attendant to the same reconfiguration of7

the rear door -- and ask for a second.8

VICE-CHAIRPERSON MILLER:  Second.9

CHAIRPERSON GRIFFIS:  Thank you very much,10

Ms. Miller.  The variance, of course, is for the11

additions to the 2001.3; the side yard under 403, and12

also -- or, rather, lot occupancy; and also the side13

yard in 405.9.14

The nonconforming aspect, of course, has15

been noted.  The rear addition of this existing16

condition, step off the property in order to make it17

conforming, which would have had to have been done18

when that was originally built, they would have had to19

move substantially more distance, eight feet, I20

believe it is, in the R-2 zone.  They are just half a21

foot off, obviously making a nonconformance.22

We have gone through in terms of the lot23

occupancy and the impact.  It is very clear the24

uniqueness of this one, the topography drops off25
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substantially.  So there obviously has to be a large1

stair and landing to it.2

The diminished size of the R-2 lot and3

also the location of the garage below this when you4

start to reconfigure your exit, the stairs can't move.5

Obviously you have to get from the rear door to the6

stairs.  It's fairly straightforward.7

And a very diminished level of relief is8

being requested here.  I don't think this would intend9

to impair the intent and integrity of the zone plan10

certainly.  And it does not go against any public good11

that has been evidenced in this case today.12

And so I will support the application, of13

course, and open it up to others for further14

deliberation.  Unless there are any other comments, we15

do have a motion before us.  It's been seconded.  All16

those in favor signify by saying "Aye."17

(Whereupon, there was a chorus of "Ayes.")18

CHAIRPERSON GRIFFIS:  Opposed?19

(No response.)20

CHAIRPERSON GRIFFIS:  And abstaining?21

(No response.)22

MS. BAILEY:  Mr. Chairman?23

CHAIRPERSON GRIFFIS:  Yes?24

MS. BAILEY:  The vote is recorded as 4:0:125
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to approve the application.  Mr. Griffis made the1

motion.  Mrs. Miller seconded.  Mr. Mann and Mr.2

Etherly are in support.  And there is not a Zoning3

Commission member present at this time.4

CHAIRPERSON GRIFFIS:  Excellent.  Thank5

you very much.  We do appreciate it.6

I don't think there is any reason to issue7

a full order on this.  Unless there is any objection8

to doing so, we would waive our rules and regulations9

and issue a summary order.10

MS. BAILEY:  Thank you, sir.11

CHAIRPERSON GRIFFIS:  Thank you very much.12

MS. ROBERSON:  Thank you, sir.13

CHAIRPERSON GRIFFIS:  Thank you very much14

and enjoy.15

Very well.  Is there any other business16

before the Board this morning?17

MS. BAILEY:  Not for the morning, Mr.18

Chairman.19

CHAIRPERSON GRIFFIS:  Not hearing any20

other further business, let's adjourn.21

(Whereupon, a luncheon recess was taken22

at 11:46 p.m.)23
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A-F-T-E-R-N-O-O-N  S-E-S-S-I-O-N1

(1:32 p.m.)2

CHAIRPERSON GRIFFIS:  Good afternoon,3

ladies and gentlemen.  I call to order the 16th of4

May, 2006 afternoon public hearing of the Board of5

Zoning Adjustment of the District of Columbia.6

My name is Geoff Griffis, Chairperson.7

Joining me today is the Vice-Chair, Ms. Miller; and8

our other esteemed member of the Board, Mr. Etherly.9

Representing the National Capital Planning Commission10

with us is Mr. Mann.  And for this afternoon's case,11

we have Zoning Commissioner Mr. Turnbull with us for12

the entire afternoon, in fact.13

The schedule and order of our hearings for14

this afternoon's cases are available for you.  They15

are located where you enter into the hearing room on16

the table there.  You can pick one up and see where17

you are in the chronology.  It should be fairly self-18

explanatory as we have a very limited but exciting19

schedule for this afternoon.20

Let me just run through this.  And I21

appreciate everyone's patience as we had a little bit22

of executive session to get through during our lunch23

break.  However, there are very important aspects to24

the hearing of which you are all now about to embark25
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on.1

First of all, I'm going to ask that2

everyone turn off their cell phones and beepers and,3

actually, I have been asked to have you turn off your4

Blackberries also as they will disrupt the5

transmission of all these important aspects in the6

hearing room.  And those two major important ones are7

the court reporter who is sitting on my right is going8

to be creating the official transcript.  9

Attendant to that, there are several very10

important things.  I am going to ask that everyone11

fill out two witness cards prior to coming forward to12

speak to the Board.  Those witness cards are available13

at the table in front of us.  Two cards filled out go14

to the recorder prior to coming forward.15

Second, we are being broadcast live on the16

Office of Zoning's Web site.  So attendant to that and17

to make sure that you are on the official record and18

transcript, when you come forward to speak to the19

Board, I'm going to have you make yourself20

comfortable, sit down, make sure your microphone is21

on.  And you will need to state your name and address22

for the record.  You only need to do this once.  And23

then we can proceed with the important information and24

testimony you will provide the Board.25
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Also, we will probably reorient boards and1

such as in our new configured hearing room, of which2

some of you might be familiar.  Others this may be the3

first time we are being broadcast live on the Office4

of Zoning's Web site.  There are cameras all through5

the room.  So any displays will actually be able to be6

transmitted.  And, therefore, all your fans and7

glowing audience in the world will be able to see8

those as well as we do on the Board.9

That being said, the order of procedure10

for special exceptions and variances, we also have an11

appeal.  But I am going to wait to call the appeal to12

go through the order of that appeal.  But for the13

special exception and variances, first we hear from14

the applicant in their case presentation.  We then go15

to any government reports attendant to that16

application.  The Office of Planning or possibly17

Department of Transportation might have had analysis18

submitted.19

We will then, third, go to the Advisory20

Neighborhood Commission, which will be reporting on21

each of the cases.  Fourth, we will call for any22

persons or parties in support of an application to23

provide testimony or case presentation.  Fifth would24

be persons or parties in opposition to a case.  And,25
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sixth, finally, we will turn to the applicant, give1

them an opportunity to provide rebuttal witnesses and2

also to provide any closing remarks or conclusions.3

Cross-examination of all witnesses is4

permitted by the applicant and parties in a case.  So5

if you provide testimony, someone is probably going to6

come up from the other side and ask you questions.7

And they're going to be direct questions.  And they're8

going to be simple answers back.9

Cross-examination is only permitted by10

those parties within a case.  The ANC within which the11

property is located is automatically a party in the12

case.  It is an important aspect that should be13

understood.14

At the conclusion of our hearings, our15

case record will be closed.  The Board only16

deliberates on the case that is created before us.  So17

we ask that if there is important information that you18

want us to deliberate on, to make our decision on,19

that you put it into the record, either in writing or20

orally today, in your testimony.21

When we end our hearings, we will conclude22

and make the statement that the record is finally23

closed.  No information beyond that, then, is accepted24

into the record unless, of course, the Board makes25
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specific provisions to accept additional material.1

Those are the kind of details we will get to at the2

closing of any case.  So don't worry too much if you3

haven't taken copious notes at this time.4

The Sunshine Act requires that we do5

conduct all of our hearings in the open and before the6

public.  This Board does enter into executive session,7

both during or after hearings on a case.  For8

instance, like today at lunchtime, we were reviewing9

the facts on each of the cases that we're going10

through this afternoon.  And sometimes after a11

hearing, we may deliberate briefly on a case.  This is12

in accordance with our rules, regulations, and13

procedures.  It is also in accordance with the14

Sunshine Act.  We will make every -- well, there it15

is.16

Let me say a very good afternoon to Ms.17

Bailey on my far left from the Office of Zoning.  Mr.18

Ritting from the Office of Attorney General is with19

us, making sure we don't get into legal trouble; and20

also Mr. Moy, with the Office of Zoning, who has just21

stepped off, but he will be with us for the afternoon.22

With that, I am going to ask that everyone23

who is planning to testify before the Board today to24

please stand and give your attention to Ms. Bailey.25
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She is going to swear you in.1

MS. BAILEY:  Would you please raise your2

right hand?3

(Whereupon, the witnesses were sworn.)4

MS. BAILEY:  Thank you.5

CHAIRPERSON GRIFFIS:  Excellent, in which6

case we're now ready to hear any preliminary matters.7

Preliminary matters are those which relate to whether8

a case will or should be heard today, requests for9

postponements, withdrawals, whether proper and10

adequate notice has been provided.  These are elements11

of preliminary matters that the Board needs to take up12

immediately.13

If you are not prepared to go forward with14

a case or you believe that a case is on the schedule15

for this afternoon that should not proceed, I would16

ask that you come forward as an indication of having17

a preliminary matter and have a seat at the table in18

front of us.19

Ms. Bailey, I'm going to ask you if you20

are aware of any preliminary matters for the Board's21

attention.22

MS. BAILEY:  Mr. Chairman, members of the23

Board, to everyone, good afternoon.  No, sir, staff24

does not have any.25
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CHAIRPERSON GRIFFIS:  Excellent.  Thank1

you very much.2

Not seeing anyone come forward with a3

preliminary matter, why don't we call the first case4

in the afternoon?5

MS. BAILEY:  Application number 17473 of6

JPI Development Services LP pursuant to 11 DCMR 3103.27

and 3104.1 for a variance from the residential8

recreation space requirements under section 773 and a9

special exception for multiple roof structures10

pursuant to sections 411 and 770.6.11

This is to allow the development of a12

multi-family residential building in the C-3-C13

district at premises 900 New Jersey Avenue, Southeast.14

The square is 738.  And the lots are 1, 11, 14 through15

18, 21, 25, and 27.16

CHAIRPERSON GRIFFIS:  Thank you very much.17

MR. GLASGOW:  Good afternoon, Mr.18

Chairman, members of the Board.  For the record, my19

name is Norman M. Glasgow, Jr. of the law firm of20

Holland and Knight representing the applicant in this21

case.22

Here with me today are Ms. Ruth Hoang of23

JPI Development Services on behalf of the applicant;24

Mr. Doug Martin of the Preston Partnership, who is25
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down on my far right; Ross McWilliams of McWilliams1

Ballard, real estate marketing consultants.  Steven2

Sher is also in attendance here, the Director of3

Zoning and Land Use Services of Holland and Knight.4

Mr. Martin is submitted as an expert in5

residential high-rise apartment building design and6

architecture.  I think we have copies of his resume to7

be submitted; Mr. McWilliams, an expert in apartment8

condominium marketing and design.  And he has been9

accepted as such by the Board in that capacity before.10

Mr. Sher is submitted in zoning and land use.11

CHAIRPERSON GRIFFIS:  Excellent.  We're12

passing it around.  We'll take a brief moment just to13

take a quick look at that.  I'll take any questions or14

conditions of the Board as we establish our expert15

witnesses.16

Can I just ask as we jump into this case17

of application 17473, first of all, is the ANC-6D18

present?19

MR. LITSKY:  Yes.20

CHAIRPERSON GRIFFIS:  Excellent.  Thank21

you very much.22

Also, are there other persons present23

today who are preparing or thinking they will provide24

testimony, a show of hands, either in support or in25
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opposition?1

(Whereupon, there was a show of hands.)2

CHAIRPERSON GRIFFIS:  Very well.  Okay.3

Let's proceed.  Any questions?  Mr. Martin?  Does the4

ANC have this?  Did you see this, Mr. Martin's?5

Of course, what we're doing is I'm now6

taking in opinions to advise me of whether we7

establish expert witnesses.  We have been asked to8

establish three expert witnesses, two of which have9

been before us before and established.  I think we can10

dispense with those fairly quickly.  And I don't have11

any difficulty unless any others have questions or12

comments to advise.13

Mr. Martin, I think, certainly as studio14

director, the experience is extensive.  And we can15

move forward with the expert in architectural design.16

MR. GLASGOW:  Thank you, Mr. Chairman.17

Before proceeding with the testimony of18

the witnesses, I would like to give a brief opening19

statement outlining the areas of relief requested.20

First, with respect to the subject21

property located on New Jersey Avenue, Southeast22

between Eye, K, and First Street, Southeast and23

comprises almost the entirety of square 738, the site24

is zoned C-3-C and is located in the Capitol South25
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receiving zone.1

With the acquisition of TDRs, the property2

can be constructed to a height of 130 feet, a 10 FAR3

as a matter of right.  And that is what the applicant4

is intending to do.5

Almost all of this building will be used6

for residential purposes with a small amount of ground7

floor retail.  Residential recreation space is8

provided by a pool and pool deck area on the second9

floor and then a pub, community room, and fitness10

center.11

The total square footage of these areas is12

over 10,800 square feet.  I'm sorry.  It's about13

10,500 square feet.  In proceeding with development of14

the project, it was determined that special exception15

relief would be required for the number and location16

of roof structures and variance relief from the17

residential recreation space requirements.18

In proceeding to establish that the19

applicant has met its burden of proof, we have20

submitted a statement of applicant.  We assume that21

the Board members all have a copy of the statement of22

applicant and had an opportunity to --23

CHAIRPERSON GRIFFIS:  Absolutely.  In24

fact, I've read every word of it.25
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MR. GLASGOW:  Well, thank you.1

We also understand that the Office of2

Planning is in support of the application and that3

their report is on file.4

CHAIRPERSON GRIFFIS:  Yes.5

MR. GLASGOW:  The manner in which the6

applicant has met its burden of proof is set forth in7

the statement of applicant under Roman numerals V and8

VI and the Office of Planning report on pages 39

through 6.  If there are no preliminary questions, I10

would like to proceed with the testimony of the11

witnesses.12

CHAIRPERSON GRIFFIS:  Any preliminary13

questions of the Board?  Clarifications?14

(No response.)15

CHAIRPERSON GRIFFIS:  Very well.  Let's16

proceed.17

MR. GLASGOW:  Ms. Hoang, would you please18

state your name and address and identify yourself for19

the record and proceed with your testimony?20

MR. HOANG:  My name is Ruth Uchiyama21

Hoang.  I am with JPI Development Services.  Our22

address is 8300 Greensboro Drive, Suite 600, McLean,23

Virginia  22102.  Good afternoon, members of the24

Board, Chairman Griffis.25
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We are here before you today to ask for,1

as Chip mentioned, a variance on the residential rec2

space requirement as well as an exception on the roof3

structures.4

Just to give you a quick overview of the5

site, you can probably see some of the boards to my6

right.  The site is located at New Jersey Avenue,7

First, and K Street.8

Currently the uses on the site include a9

one-story structure, which is the Nexus Gold Club.  It10

also has six townhome structures, five of which we11

have already demolished because they were unsanitary12

and somewhat of a hazard.  So we went ahead and13

started cleaning up the site.  And there are also two14

auto shops.15

Our new development or redevelopment will16

include almost the entire site with the exception of17

one of the auto shops, which we will not be including18

in the development.19

The project is planned to be a 237-unit20

residential building with 4 levels of underground21

parking for about 199 spaces.  We will also have22

approximately 6,100 square feet of ground floor retail23

along the north and south ends of New Jersey Avenue to24

kind of activate the street-front there.25
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And we will also have a number of1

residential rec space facilities in the building,2

including I guess what JPI typically calls our3

clubhouse amenities, which include a fitness center;4

a pub, which is a type of a community center room that5

residents can rent out.  We'll have the pool, a pool6

deck, and some conference space use.7

The current site because it's a very8

irregular shape, as you can see and it's also a very9

small block, the total square footage of the entire10

block is only about 26,000 square feet.  We're11

proposing to use about 24,000 of that.  But the size12

and the shape of the block definitely limit our13

ability to be a little bit more creative or create14

something that has a bigger footprint.15

So the shape and size of the block do, in16

fact, limit the locations where we can put the17

residential rec space as required in the zoning18

ordinance.  Also, because we have 237 units, we have19

a lot of condenser units that need to go on the roof.20

All 237 will be on the roof.  And so that also limits21

where we can put additional residential rec space.22

So I believe that based on the shape of23

the block, the amount of residential rec space that we24

are providing is adequate for the project.  There has25
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been no substantial detriment to the public in my1

opinion.2

And the multiple roof structures, we3

prefer to have the multiple roof structures, as4

opposed to one big monstrosity on top of our building5

that could be an eyesore.6

So, in conclusion, we request a variance7

on the residential rec space and a special exception8

for the roof structures.9

Thank you.10

CHAIRPERSON GRIFFIS:  Thank you very much.11

Questions?12

(No response.)13

CHAIRPERSON GRIFFIS:  Good.14

MR. GLASGOW:  I would like to call the15

next witness:  Mr. Doug Martin.16

MR. MARTIN:  Good afternoon.  I'm Douglas17

Martin.  I'm with the Preston Partnership.  Our office18

is at 3141 Fairview Park in Falls Church, Virginia.19

I have been practicing architecture in the Washington,20

D.C. area for the past 22 years with a very high21

concentration in multi-family residential.22

The site is located in Southeast23

Washington, D.C. bordered by New Jersey Avenue, K24

Street, First Street, and Eye Street.  The site is --25
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the barrier of the District is a rapidly developing1

area with many multi-family projects, either under2

construction or in the planning stages.3

We are in very near proximity, about four4

blocks, from the Anacostia waterfront and also near5

proximity for the proposed baseball stadium for the6

Nationals.7

The proposed building is primarily8

residential with a fairly small portion of retail on9

the first floor, about 6,140 square feet.  And there10

are two spaces that are located at the corner of New11

Jersey and K and New Jersey and Eye Street.12

CHAIRPERSON GRIFFIS:  What else is13

happening on that first floor, then?  I take it that14

that orange is the entrance lobby?15

MR. MARTIN:  The orange would be what we16

are using for a seating area that we're including as17

part of the residential recreation space.  There are18

seven residential units on this floor.19

CHAIRPERSON GRIFFIS:  I see.20

MR. MARTIN:  The loading area, the garage,21

the ramp of the garage down to the lower garage22

levels, and the leasing space, the leasing office23

building office.24

CHAIRPERSON GRIFFIS:  Okay.  Oh, leasing?25
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So this is an apartment building?1

MR. MARTIN:  Yes, it is.2

CHAIRPERSON GRIFFIS:  Okay.  And then it's3

roughly 3,000 square feet of retail.  Is that correct?4

MR. MARTIN:  It's 6,140.5

CHAIRPERSON GRIFFIS:  Oh, it's two bays of6

3,000?7

MR. MARTIN:  Roughly.8

CHAIRPERSON GRIFFIS:  Is that required?9

MR. MARTIN:  As far as I know, retail is10

not a part of the requirements.11

CHAIRPERSON GRIFFIS:  Okay.  So here is12

another aspect on the first floor that you're putting13

in to make it kind of however maybe it's positioning14

market for you, but it's certainly something different15

than just another unit.16

MR. MARTIN:  Our lot size is 23,940 square17

feet with an FAR 10.  That would permit us to build18

239,410 square feet of FAR.  And we are proposing to19

build 239,408 square feet, just under the limit.20

It's a relatively flat site with the high21

point of the site at New Jersey and K and First22

Street, about elevation 28.  And it goes up to and23

goes down to about elevation 26 at the other corner of24

the site at Eye and New Jersey.  And the average lot's25
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elevation is 26.45 feet.1

The lot is bounded on all four sides by2

the street with the exception -- this would be what we3

described, the portion of the block.  We are 1004

percent coverage, lot coverage.  And the lot5

compromises everything of the block except this is a6

small existing structure that would remain, which is7

not a part of the project.8

CHAIRPERSON GRIFFIS:  So you're at 1009

percent lot occupancy at the first level.  Is that10

correct?11

MR. MARTIN:  At the first level, that is12

correct.13

CHAIRPERSON GRIFFIS:  Okay.14

MR. MARTIN:  I would like to just walk you15

through the building.  As I said, the project is 1316

stories tall.  The first floor, we went through a17

description of what is in it, the lobby, and entrance18

is off of New Jersey Avenue.19

The second floor contains our pool deck20

area, which faces First Street.  So the bulk of the21

building is 13 stories tall with a one-story exposed22

portion with a pool deck on the First Street.23

CHAIRPERSON GRIFFIS:  So that is exterior24

space?25
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MR. MARTIN:  The pool and the pool deck1

surrounding it would be exterior residential2

recreation space, correct.3

CHAIRPERSON GRIFFIS:  Is that where the4

bathrooms are being calculated into the residential5

rec?  Are they off the pool area?6

MR. MARTIN:  There is one bathroom that is7

calculated in the residential rec that Planning did8

not dispute.  There were others or in from what I am9

recalling, the B1 cellar, which would be like an10

English basement level.  Those are the ones that --11

CHAIRPERSON GRIFFIS:  I see.12

MR. MARTIN:  -- Planning had an issue13

with.14

CHAIRPERSON GRIFFIS:  Makes sense.15

MR. MARTIN:  And then 13 stories from16

there up of residential units, culminating on our roof17

area, which has two enclosed structures, one stair18

that comes up for maintenance issues, and an elevator19

machine room, control room.20

With an addition on the roof, we have two21

open-to-sky screen walls that screen a large22

mechanical fan that would -- or two mechanical fans23

that back the code-required stair pressurization.24

And from what we would call the B1 cellar25
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plan is half in and half out of a grade, really.  By1

code, it works as a basement.  We are having four2

residential units and the bulk of our interior3

residential recreation space, which this would be the4

location of the pub, conference room, and the fitness5

area.6

CHAIRPERSON GRIFFIS:  I see.7

MR. MARTIN:  And specifically in this8

area, this is the toilets that the Planning had.9

CHAIRPERSON GRIFFIS:  So those are common10

accessed rest rooms?11

MR. MARTIN:  Those would be common12

accessed.  The reason they are there, really, is to13

serve these functions.14

CHAIRPERSON GRIFFIS:  Right.15

MR. MARTIN:  That's why we felt that it16

should be included.  If we didn't have a pub or a17

fitness center or anything like that, we would not18

have put them there.  And, by code, because we19

provided these functions, we needed to have them20

there.21

And then straight below that, we have 422

levels of parking, where we are required to provide 6023

spaces and we're providing 199 parking spaces.24

In response to the site, the nature of the25
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property line, as I said, we have fronted the building1

on New Jersey Avenue with the bulk of it on New Jersey2

Avenue and a one-story exposed space on First Street.3

The building is 130 feet high, as allowed4

by rights.  I think I have taken you through the roof5

structures.  The roof structure has no occupancy6

level.  There is no roof deck, party deck, or7

anything.8

One element that does project above the9

roof line would be what we're calling a tower.  It's10

an architectural embellishment.  It's 100 percent11

enclosed.  It's not occupied.  It's essentially a12

crawlspace.13

CHAIRPERSON GRIFFIS:  Is there any relief14

attendant to that element?15

MR. GLASGOW:  There is no relief attendant16

to that element.17

MR. MARTIN:  As pertaining to the roof18

structure, we would request two smaller roof19

structures that are only nine feet tall, instead of20

having one large structure that would grab the whole21

thing, which would be much more visible across the22

street.23

For the residential recreation space, the24

total portion of the exterior space, 5,565 square25
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feet, is located on the second floor pool deck, pool1

and seating and lounging areas.2

As we said, there's a small area on the3

first floor off the lobby for a seating area.  And in4

the B1 level was where we contain the bulk of the5

interior.  And the interior area is 4,921 square feet,6

giving us a total of 10,486 square feet.7

Now, by zoning, straight by the regs, we8

would be required to provide 2,194 square feet.  And9

in total, we are requesting a reduction to 10,000.  I10

think I said required is 23,194, and we're requesting11

a reduction to 10,486.12

So we are providing 45.2 percent of the13

required area.  And of that --14

CHAIRPERSON GRIFFIS:  And a percentage of15

the percentage?16

MR. MARTIN:  Yes, yes.  Of what we are17

providing, 53 percent is exterior space.18

CHAIRPERSON GRIFFIS:  Fifty-three percent19

of the 47 percent of the 15 percent required?20

MR. MARTIN:  Yes.21

CHAIRPERSON GRIFFIS:  Okay.  We've got it.22

No problem.  I think it makes sense, but let me just23

make sure I'm clear with it.  Of course, 23,194 would24

be the total required of your building, which is25
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upwards of 230,000 square feet.  You're essentially1

reducing that in half.  So let's round it off.  It's2

10,000 square feet.3

But of that 10,000 square feet, of course,4

the provision, the intent of that regulation, is to5

provide it outside.  You're providing over 50 percent6

of the 10,000.  So it's over 5,000 square feet, which7

is outside.8

MR. MARTIN:  That's correct.9

CHAIRPERSON GRIFFIS:  Okay.10

MR. MARTIN:  And we are, again, asking for11

special exception relief for the roof structure so to12

avoid having one large structure that if we wanted to13

enclose the fan to span.14

CHAIRPERSON GRIFFIS:  Right.15

MR. MARTIN:  And, again, all of those roof16

structures that are nine feet tall or less.17

CHAIRPERSON GRIFFIS:  So your putting it18

into the filing, it kind of flies in the face of the19

intent of 411 in terms of diminishing the visual20

impact if you connected it all because what you're21

saying is there's nothing in between them all that22

needs to be covered.23

MR. MARTIN:  Exactly.24

CHAIRPERSON GRIFFIS:  So all those little25
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squares up there that look like nice pavers but are1

actually rooftop units, as you have indicated, are no2

higher than what?3

MR. MARTIN:  These are, I think, 30 inches4

by 30 inches by 30 inches.5

CHAIRPERSON GRIFFIS:  Okay.  So less than6

three feet off the roof area.7

MR. MARTIN:  Yes.8

CHAIRPERSON GRIFFIS:  And you just have9

the two stairs, the pressurization fans?10

MR. MARTIN:  They would be about nine feet11

tall, but they're open to the sky.12

CHAIRPERSON GRIFFIS:  So, just to be13

clear, it's not a stair that's coming up onto the roof14

but, rather --15

MR. MARTIN:  There is one stair that does16

come up on --17

CHAIRPERSON GRIFFIS:  Yes.  I got that18

one, but the one on the north is just that's just a19

large fan.20

MR. MARTIN:  A fan that provides the code-21

required stair pressurization of the stair below.22

CHAIRPERSON GRIFFIS:  Sure, sure.23

MR. MARTIN:  That doesn't come to the24

roof.25
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CHAIRPERSON GRIFFIS:  Sure.1

MR. MARTIN:  So within the building, we2

have two egress stairs.  And we are --3

CHAIRPERSON GRIFFIS:  Right, right, right,4

but just for the enclosure provision, of course.5

Okay.  There it is.6

MR. MARTIN:  And I guess for recreation7

space, we're requesting a variance pertaining to the8

areas provided.  I think that about wraps me up.9

CHAIRPERSON GRIFFIS:  Ms. Miller?10

VICE-CHAIRPERSON MILLER:  Office of11

Planning referenced in their report that your plans12

have been amended to remove the roof deck patio.  Can13

you address that?14

MR. MARTIN:  Yes.  We originally had a15

small roof deck in this corner of the area and came to16

realize that it would be a very unpleasant space17

because it was surrounded by a sea of HVAC condensers18

that would be making a great deal amount of noise and19

providing a great deal of putting out of heat.  And it20

would be used in the summer.21

Our conclusion was it would be very22

unlikely people would actually use it.23

VICE-CHAIRPERSON MILLER:  So is there no24

space on the roof that would be conducive to people's25
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use?1

MR. MARTIN:  Not as we have designed it,2

no.3

VICE-CHAIRPERSON MILLER:  And what was the4

space you were referring to in I think the first level5

that was a seating area?6

MR. MARTIN:  It's a seating area off the7

lobby.  It's a seating and conversation area, where8

you may have coffee or read a newspaper or whatnot.9

COMMISSIONER TURNBULL:  Mr. Chairman, I10

wonder if I might ask a question?11

CHAIRPERSON GRIFFIS:  Yes?12

COMMISSIONER TURNBULL:  Mr. Martin, the13

Board with the elevations, the east elevation, the top14

one, is that more current than the documents that we15

have?16

MR. MARTIN:  No.  It is essentially the17

same.18

COMMISSIONER TURNBULL:  Well, I guess I'm19

confused.  What would appear to be in our plans and on20

the elevation that we have, which would be the towers21

and that, you have one white tower that I see in the22

middle there, in the center.23

MR. MARTIN:  Actually, let me --24

COMMISSIONER TURNBULL:  It appears to be25
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20 feet.  It appears to be as high as your so-called1

tower.2

MR. MARTIN:  I was incorrect.  It's not3

more current.  It's actually older.  This elevation4

goes back to the point when we did have a roof deck,5

before we removed it.  So it represents two stairs6

coming up and a taller elevator machine room.  So we7

took an elevator to the roof.8

What is current and accurate would be the9

elevations that are in your package.10

COMMISSIONER TURNBULL:  Okay.  So your11

penthouses are approximately nine feet tall?12

MR. MARTIN:  That's correct.13

COMMISSIONER TURNBULL:  I guess my only14

comment is that your wonderful little tower at the15

corner there seems to be in one way almost a stretch16

of the word "tower."  If I look at your column, it's17

like 15 by 30 feet.  And with the roof overhang, it's18

27 by 42 feet dimension-wise.  I mean, I'm guessing.19

I'm just trying to scale your drawings.20

MR. MARTIN:  Without doing this, I don't21

have the numbers in my head, but I think you're in the22

ballpark, yes.23

COMMISSIONER TURNBULL:  It just seems like24

it's an awful -- I mean, in one way, it's a nice25
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feature, but it seems like it's a lot of money to1

enclose something that I first thought was a luxury2

penthouse or something up there.3

MR. MARTIN:  No.  As represented here, it4

is essentially just a crawlspace.  The roof slab5

continues on.  We were providing a minimal two-foot by6

two-foot access to it for maintenance if needed.7

COMMISSIONER TURNBULL:  I'm just curious8

at what point we define what is a tower and where it9

ends size-wise.  It just seems like they're getting10

bigger and bigger as we see these things.  And it just11

seems to be before long, it could be another bay12

larger.  And at half the building, it is still a13

tower, I guess.14

I beg the question.  It's a rhetorical15

question.  You don't have to answer that.  It's just16

I guess I see these things on the Zoning Commission.17

I begin to wonder where embellishments are leading us.18

But it's just an aside.  Thank you.19

CHAIRPERSON GRIFFIS:  Excellent.  I guess20

in our summer recess, we could like invoke our21

authority and bring back the 1910 Height of Buildings22

Act and reinvestigate it here and see where they come23

up or not.  There isn't any point, actually.24

It's funny.  Just to take a minute of25
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discretion in terms of this embellishment, when I look1

at 411 and the penthouse structures -- and I think2

that was one of the worst regulations we have in the3

DCMR because supposedly its intent is to make sure4

that they are more connected with the building and5

that's not some awful thing that we look at,6

mechanical penthouses.7

And, yet, part of the provisions like8

we're seeing here, part of the provisions is that we9

make them that top level of a kind of a cake layer,10

all the same, no undulation, no creativity or anything11

of that nature.12

And then we look at something like this.13

I thought, wow, perhaps we should start to require14

this kind of articulation or penthouse structures in15

order to really animate these buildings.16

Anyway, I wasn't struck with the same.  I17

appreciate your opinion.  I wasn't struck with the18

same reaction to this.  And I thought it really helps19

the building in terms of breaking it down.  The bays20

have done something, not that we're a design board21

here, but, nonetheless, we'll take a moment.22

Especially with the height of this building, how it23

kind of holds itself on that corner, I think is kind24

of dramatic.  But there it is.25
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COMMISSIONER TURNBULL:  I guess my only --1

and although I'm not in standing against the feature2

per se.  I just begin to look at things like this and3

look at the language of what is in there, where it4

talks about spires and towers.  And I look at this.5

When does it become that big or when does it become6

another ten feet taller?7

At some point there is a fine thing where8

you get into the words "spire" and "towers" and9

"features," although I think that this does not10

distract from it.  It just begs the question of at11

what elevations and size do you begin to define what12

that is.13

CHAIRPERSON GRIFFIS:  Sure, sure.14

Understood.  Okay.15

MR. GLASGOW:  I would like to call the16

next witness, Mr. McWilliams.  Would you please17

identify yourself for the record and proceed with your18

testimony?19

MR. McWILLIAMS:  Hello.  My name is Ross20

McWilliams.  I am the President of McWilliams Ballard.21

We are a new home sales and marketing company located22

here in Washington, D.C. at 801 Pennsylvania Avenue,23

Northwest.  I live at 700 Sixth Street, Southeast on24

Capital Hill, about 7 blocks from the site.  So it's25
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of particular interest to me.1

I was asked to come here today to discuss2

amenities space as it relates to 900 New Jersey3

Avenue.  And it's our understanding that current4

zoning requires ten percent amenities space relative5

to the gross square footage of the building.  We6

believe that a community this size at four and a half7

percent is adequate.8

Amenities space we believe should not9

necessarily correlate to the size of a building.  A10

150 to 250-unit building would be comfortable with the11

same amenities spaces.12

As we see it, there are three types of13

buildings.  One is a smaller building.  It's about a14

50-unit building, where you see nothing more than a15

lobby as an amenity.  You get 50 to 150 units where16

you see numerous amenities, but you don't see a pool17

because pools seem to be a drag on condominium fees.18

And once you get above 150 units, it seems that the --19

as long as you're requiring things like a community20

room, a community center, a fitness center, a pool,21

and in this case a pub, we believe that that is22

certainly adequate for anything 150 and above.23

Particularly at this location with the24

waterfront uses and the new ballpark, we certainly as25
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the marketing company would be selling those sorts of1

amenities as a part of this building as much as it2

would be a part of the community.3

We think that at some point amenity spaces4

lose utility because there are only so many amenities5

that a resident needs.  And I think that's it.6

MR. GLASGOW:  Thank you, Mr. McWilliams.7

The next witness is Mr. Steven Sher, our last witness.8

MR. SHER:  Mr. Chairman, members of the9

Board, for the record, my name is Steven E. Sher, the10

Director of Zoning and Land Use Services with the law11

firm of Holland and Knight.12

I don't have a lot to add in this case to13

what the Board has already heard from the other14

witnesses and what you have elucidated in the form of15

questions.16

On the roof structure, the basic reason17

for the multiple roof structure is the two stair18

towers.  The building code wants to push those towers19

as far apart as possible.  The translation of those20

towers to the roof wants to put them together.  So you21

put them in one enclosure.22

So what happens is when you've got them at23

this end of the building, says he, placing his hands24

far apart, when you take that all the way up to the25
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roof, you wind up with two different locations where1

those project to the top of the building.2

And to put them all in one enclosure3

requires a great deal more bulk on the top of the roof4

than you would get if you separate them, one in this5

enclosure and one in that enclosure.6

So we believe that because of the nature7

of the building as an apartment house and the8

operation of same with the stairs at either end of the9

corridor, that it makes sense to have the roof10

structures in two separate enclosures, rather than put11

a screen wall merely for the purpose of connecting12

them.13

On the residential recreation space, you14

have a situation where because of the size of the15

building at 10 FAR 231,000, almost 232,000 square16

feet, when you lay that out, when you put in all the17

other space that needs to go along with it, as Mr.18

McWilliams just testified, when you provide the amount19

of space that the building seems to require for20

itself, you wind up at about half of what the ten21

percent requirement would be, as opposed to the total22

of 23,000 that would be required by the regulations,23

the size of the lot, the shape of the lot, the size24

and function of the building, the amount of space in25
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the building all translate into a bigger requirement1

than seems to be demanded under the circumstances.2

What happens if you had to provide that3

extra amount of square footage is you are costing4

yourself program somewhere in the building.  It's5

either parking.  It's either residential units.  It6

might be retail space on the ground floor, all of7

which seem to serve other valuable purposes and which8

would seem to be a worse trade-off than providing the9

additional amount of recreation space.10

In addition to the other amenities that11

have already been pointed out, immediately to the east12

of this site, you have the coming Canal Blocks park13

system that starts at M Street and goes between the14

two pieces of 2nd Street to the north up to Eye15

Street.  And that will be a major recreational and16

residential amenity for the area as it is developed17

over time.18

So, for all of those reasons, I think we19

have laid out the basis for the approval of the two20

areas of relief:  the special exception and the21

variance.22

CHAIRPERSON GRIFFIS:  Excellent.  Thank23

you very much.24

Do we have any documentation of that park25
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system that is being proposed?1

MR. SHER:  I don't think we submitted it.2

There are designs that were -- there was a design3

competition that the Office of Planning had.  And they4

selected a design.  But I don't believe at this point5

it's moved much beyond the selection stage.6

CHAIRPERSON GRIFFIS:  Okay.  Other7

questions?  Mr. Etherly?8

MEMBER ETHERLY:  Thank you very much, Mr.9

Chair.10

Just very quickly.  And these two11

questions will be directed to Mr. Sher.  As the Office12

of Planning indicated, it's not substantial an area,13

but the issue, if you could, could you speak to the14

issue of the two smaller rest rooms and their15

inclusion in the residential rec space requirement?16

And then perhaps a larger question is just17

getting a sense of what you think the site line will18

look like.  I take it that this will be visible from19

the Southeast-Southwest Freeway.  And I'm just kind of20

curious, if possible, perhaps of getting a sense of21

what that site line might look like from the freeway.22

MR. SHER:  The first question, on the rest23

rooms, in my mind, it's just a question of location in24

the building.  If the rest rooms had been put inside25
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the health club, I don't think anybody would have1

asked the question whether they were appropriate to be2

included as part of that calculation.3

As it is, they serve not only the health4

club but the other communal facilities on that floor.5

So they were moved outside of the health club and put6

in a common hallway.  They wouldn't be there but for7

those communal facilities on that B-1 level.8

So we thought there was no reason not to9

count them within that recreation space requirement10

just as if you had a storage room in the rec club11

where you had weight stored.  You would count that,12

too, because it's all part of the space and the13

facilities that serve it.14

As to the view of this space from the15

freeway, I suspect at the moment you would see it.16

And there may be places that you will always see it.17

But this is an area that is developing and the general18

height.  And let's just forget the FAR, but the19

general height of buildings is going to be higher than20

what is there now.21

And I think over time, given that this is,22

I guess, two blocks south of the freeway or one very23

long block perhaps, -- I'm not sure there's an24

intervening block in there -- I think over time, the25
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view of this site from the freeway will be -- I don't1

want to say obscured.  I'll just say blocked by other2

construction that will occur in the future.3

But, notwithstanding any of that, the4

Zoning Commission determined that this was an5

appropriate location for a receiving zone and6

established the matter-of-right heights at the width7

of the street plus 20 feet up to the maximum up to 1308

because the site fronts on New Jersey Avenue, which is9

wide enough to allow that height as well as First10

Street, which is also wide enough to allow the height.11

It's a matter-of-right scenario.12

MEMBER ETHERLY:  Okay.  Thank you.13

Thank you, Mr. Chair.14

CHAIRPERSON GRIFFIS:  Thank you.15

Any other questions?  Ms. Miller?16

VICE-CHAIRPERSON MILLER:  I wonder if you17

can just be a little more specific as to why it's18

practically difficult to add any more residential rec19

space.  And I heard generally that there wasn't any on20

the roof, but I didn't totally understand why there's21

no space up there.22

MR. SHER:  Okay.  As Mr. Preston23

indicated, there are actually two roof levels:  one24

above the first floor on the first street side of the25
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building where the pool is.  And so that is, in1

effect, roof space that is being used for recreation.2

There is the high roof on top of the 13th3

floor, which is essentially, I'll call it, a backwards4

L shape that starts on the -- well, it's almost the5

bar more than an L on the New Jersey Avenue side.6

And, as you can see from the sheet marked7

A-201, which is the roof plan, the system design for8

the building is a series of individual condenser units9

for the property, rather than one single chiller in a10

large roof structure, as would be the case for an11

office building.12

I know you have seen a lot of residential13

building plans laid in.  I would say most of them,14

many of them, most of them, but probably not all of15

them, have had these condenser units on the roof16

because it's a means of making people aware of how17

much energy they're using.18

If you have a separate condenser unit on19

the roof, it can be separately metered to the20

individual unit, rather than just that it all feeds21

into one building.  And when people are aware of how22

much they're paying for electricity or gas or whatever23

the function is, you're a little more, I'll use the24

word, conservative in how high you dial up the air25
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conditioning or how far down you dial the air1

conditioning or up you dial the heat.2

So as a building design, it is becoming3

more common to have these condenser units on the roof.4

When you look at the number of units required for a5

building, it's 237 units and it's 237 condenser units,6

as Mr. Preston indicated, roughly 3 by 3 by 3, there7

isn't much left over on the roof once you do that.8

Now, if this were an office building, you9

wouldn't find that.  You would find one central10

heating and cooling tower in the middle surrounding an11

elevator, override, a couple of stairs, and that would12

be it.  You would find a roof deck, and it would be a13

whole heck of a lot easier to do.14

VICE-CHAIRPERSON MILLER:  I gather there15

isn't any other space that really makes sense to be16

devoted to recreation space?17

MR. SHER:  As Mr. Preston went through the18

building, we have taken the space.  I don't want to19

say it's left over.  We've taken what we think is an20

appropriate amount of space for residential recreation21

space.22

If you start to have to provide more,23

you're taking away either units or parking or24

conceivably the 2 6,000 square foot retail spaces on25
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the first floor.  It seemed that the trade-off was1

more favorable in terms of eliminating the residential2

space given Mr. McWilliams' theories and opinions3

about how much space we actually need in the building4

to not take away from the program of the building but,5

rather, reduce the space to what seems to be a6

reasonable level.7

CHAIRPERSON GRIFFIS:  Anything else?  Any8

other questions?  Yes?9

MEMBER ETHERLY:  Just very, very quickly.10

I understand the impacts that you could have to the11

program of the building if the zoning regs were12

applied, but have you quantified what potentially13

would be the impact on your units or your retail space14

if you were required to recoup that or if you were15

required to lose that?16

I think it was up to a floor and a half of17

program space if you had to comply with the18

residential rec requirement.  What would that19

translate to in terms of lost units or lost space in20

your retail areas?21

MR. GLASGOW:  It would be all the retail22

plus probably about 4,000 square feet in the parking.23

MEMBER ETHERLY:  And of the 4,000 square24

feet, what would that translate to just in terms of25
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space?1

MR. GLASGOW:  Of units?2

MEMBER ETHERLY:  Units and spaces.3

MR. GLASGOW:  Number of spaces?  Probably4

12 parking spaces, maybe 15, 12 to 15 parking spaces.5

And we didn't think that that was very realistic6

because when you talk about what the alternative uses7

are within a building, you're looking at what is the8

value of one space versus another.9

Parking spaces right now, they would be a10

use.  Yes, they would be 30-35 thousand dollars a11

parking space.  And we have more parking than what is12

required.  You lose the parking.13

But we know down in this area, we know14

with what is going on with the baseball stadium and15

under the developments, there is going to be a demand16

for the parking space.  And we think that there will17

be more adverse impact on the community than of not18

providing the number of parking spaces that probably19

are needed for this building, rather than saying,20

"Okay.  We have complied with the number of parking21

spaces.  We'll let those that don't end up with a22

parking space fend for themselves out on the street."23

MEMBER ETHERLY:  Okay.  Thank you.  Thank24

you, Mr. Chairman.25
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CHAIRPERSON GRIFFIS:  Anything else?  Very1

well.  Anything else?2

(No response.)3

MR. GLASGOW:  Thank you.4

CHAIRPERSON GRIFFIS:  Good.  Does the ANC5

have any cross of any of the other witnesses, any6

questions?  Cross questions?7

(No response.)8

CHAIRPERSON GRIFFIS:  Excellent.  Bring9

him up.  Let's get him a chair somewhere and a10

microphone.11

MR. LITSKY:  Good afternoon.  My name is12

Andy Litsky.  I am the Chairman of ANC-6D, --13

CHAIRPERSON GRIFFIS:  Good.14

MR. LITSKY:  -- representing the ANC.  I15

did have a question of Mr. McWilliams.  You are going16

to be marketing this property, are you, or you are17

just a marketing expert?18

MR. McWILLIAMS:  Just marketing.19

MR. LITSKY:  Then it would either be for20

you or for Ms. Hoang, who is the developer.  I had a21

question.  Do you have a list of how many studios,22

one-bedrooms, and two-bedroom units are going to be23

part of this facility?24

MS. HOANG:  We could get that information25
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to you.  I don't have it right here with me.1

MR. LITSKY:  Do you have an inkling on how2

much each of those are going to rent by studio, one-3

bedroom, and two-bedroom, what those ranges are going4

to be?5

MR. GLASGOW:  Mr. Chairman?6

CHAIRPERSON GRIFFIS:  Yes?7

MR. GLASGOW:  I want to understand how8

this relates to the testimony and to the nature of the9

relief requested.10

MR. LITSKY:  I guess it will relate to the11

testimony that I'm about to give.  So I don't know if12

that's --13

CHAIRPERSON GRIFFIS:  Okay.  Well, it14

would be probably more efficient to put it in your15

case presentation --16

MR. LITSKY:  Sure.17

CHAIRPERSON GRIFFIS:  -- unless there's18

any direct cross of the --19

MR. LITSKY:  I do have one, though.  There20

was a discussion of the pubs.  I'm curious.  Could you21

give me a description again of what that is supposed22

to entail?23

CHAIRPERSON GRIFFIS:  Of the which?24

MR. LITSKY:  Pub.25
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CHAIRPERSON GRIFFIS:  Pub?1

MR. HOANG:  It's basically a community2

center type of room.  You know, it has a bar area.  We3

don't have a liquor license or anything like that, but4

it's got TVs.  It's got a pool table, a shuffleboard,5

a dartboard, chairs, couches, that sort of thing, a6

place where the residents can rent it, hang out, watch7

the game, have parties.8

MR. LITSKY:  So there's no anticipation9

that alcohol will be served in that area?10

MS. HOANG:  Not as a JPI type of sponsored11

event.12

MR. LITSKY:  That's great.  Too, also, you13

had stated that you anticipate the parking spaces are14

going to be likely worth between 30 and 35 thousand15

dollars.  Have you done a study of what the parking16

spaces are selling for, equivalent space -- well,17

water spaces are equivalent by their nature -- in18

other areas of the waterfront?19

MR. GLASGOW:  We're aware generally of20

what parking costs to build and what it is offered for21

sale at in projects pretty much throughout the22

District of Columbia.  We know how much it is that23

they cost to build from JPI and numerous other24

clients.25
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MR. LITSKY:  Just for information, in1

Southwest, at least at Tabor Island, where I live,2

parking spaces are now going for $40,000 for a single.3

So factor that into the calculation.4

CHAIRPERSON GRIFFIS:  Are these going to5

be sold?6

MR. GLASGOW:  It's a lease.7

MR. LITSKY:  In terms of value.8

CHAIRPERSON GRIFFIS:  Right.9

MR. HOANG:  For the apartments, it will be10

an additional fee that the residents would have to pay11

as rent.12

MR. LITSKY:  Okay.13

CHAIRPERSON GRIFFIS:  And you said it's14

your understanding that they're going for 40,000?  Is15

that what you said?16

MR. LITSKY:  All I can tell you is that17

they're going for 40,000 4 blocks away, 5 blocks away,18

close to --19

CHAIRPERSON GRIFFIS:  I just didn't hear20

the number.21

MR. LITSKY:  Yes.22

CHAIRPERSON GRIFFIS:  Okay.23

MR. LITSKY:  The rest of those questions24

I guess I will just have to wait to filter in to my25
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testimony.1

CHAIRPERSON GRIFFIS:  Excellent.2

MR. LITSKY:  Thanks.3

CHAIRPERSON GRIFFIS:  Good.  Thank you.4

Very well.5

Anything else?  Any other questions?6

Follow-up?7

(No response.)8

CHAIRPERSON GRIFFIS:  Very well.  Let's9

move on to Office of Planning.10

MS. THOMAS:  Good afternoon, Mr. Chairman,11

members of the Board, I'm Karen Thomas for the Office12

of Planning.13

And we reviewed the development proposal14

for 900 New Jersey Avenue, Southeast and recommended15

special exception relief from the roof structure16

requirements on condition that future rooftop17

attendant insulation includes screened antennas.  We18

also recommended approval of the variance from the19

damage and requirements for the residential recreation20

space.21

The project details have been addressed by22

the applicant.  And I will highlight the requirements23

as our review determined it.  First, section 770.624

requires stairways, elevator, penthouses, and25
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mechanical equipment on the roof to be erected1

according to the requirements of section 411, that2

being one enclosure and equal height for all3

enclosures.4

In addition, roof structures must have a5

one-to-one setback from all roof lines and not exceed6

18 feet, 6 inches in height above the roof.7

The Board of Zoning Adjustment may approve8

deviations to the requirement of section 411 where9

impractical because of operating difficulties provided10

the intent and purpose of the chapter shall not be11

materially impaired by the structure and the light of12

adjacent buildings shall not be adversely affected.13

The applicant's plan has been amended to14

include multiple roof structures of equal height at15

nine feet.  The multiple roof structures by themselves16

would reduce the visual impact, as opposed to a single17

larger structure, which would be required to connect18

three roof elements, including the one roof access,19

the elevator machine room, and a screen wall for the20

stair pressurization fan.  Due to their locations, a21

single inclusion for these 3 elements would be too22

large at approximately 144 feet long on a roof of 24423

feet in length.24

We believe that including the staircase25
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and penthouse into one large structure is impractical1

and contrary to the purpose of providing a reasonable2

degree of architectural control upon roof structures.3

The roof structures need the one-to-one setback4

requirements at the north, east, and south edges of5

the roof.6

The Office of Planning concludes that the7

applicant has satisfactorily met the criteria for8

special exception relief and that in granting the9

relief, the intent and purpose of the chapter shall10

not be materially impaired by the structure.11

With respect to the recreation space, the12

roof deck part here is no longer proposed.  However,13

a pool area as well as other internal aspects of the14

building would provide up to 10,500 square feet of15

recreation space.16

Due to site constraints, the proposed17

building is irregularly shaped.  Based on the18

requirement for recreation space, 23,000 square feet19

of recreation area should be provided.  And, the last,20

shape and resulting design locate the roof structures21

in such a manner as to make it impractical to provide22

meaningful recreation areas on the roof.  And this23

creates a practical difficulty in providing the24

required area for recreation space.25
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Therefore, we believe that the variance1

from the ten percent of residential gross floor area2

requirement for residential recreation space can be3

granted without substantial detriment to the public4

and without substantially impairing the intent and5

integrity of the zoning regulations.6

Thank you.7

 CHAIRPERSON GRIFFIS:  Thank you very much.8

Excellent report.  We do appreciate it.  Especially9

the aerial photograph in 2005 to give us some site10

context is appropriate.11

You note in one of the conditions that12

actually didn't come up in the presentation in the13

submissions or today's testimony about the antennas.14

Are you aware that they are proposing antennas?15

MS. THOMAS:  No, but based on what we16

believe is going to be happening in that area with the17

height of those buildings and its visual aspects,18

especially from the freeway, I believe that we would19

get requests to locate antennas on these rooftops20

because they would be unusually high.  They would have21

the 130 feet.22

CHAIRPERSON GRIFFIS:  Sure.23

MS. THOMAS:  And it's not a whole lot of24

them that would have it.  So the drive would be to25



109

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

locate on these rooftops.1

CHAIRPERSON GRIFFIS:  Right.  Yes, I can2

imagine.  In our new antenna regulations, is there3

anything that covers something like this?4

MS. THOMAS:  The new antenna regs have not5

been approved by the Commission as yet.6

CHAIRPERSON GRIFFIS:  Okay.7

MS. THOMAS:  But this is just in8

anticipation.9

CHAIRPERSON GRIFFIS:  Sure, sure, sure.10

No, I don't disagree.  There was an interesting piece.11

I thought maybe that they were actually providing, but12

it's to anticipate.13

Okay.  Any other questions?  Follow-up?14

Cross?  ANC, do you have any cross of the Office of15

Planning?16

(No response.)17

CHAIRPERSON GRIFFIS:  No?  Okay.  I don't18

know how we do this, then.  It's an interesting point19

to bring up how we would condition something that20

isn't proposed or we don't know the factual basis of.21

I like stealth antenna.  That's kind of a22

cool thing just to put in an order.  I mean, I don't23

even know what it is, but it sounds great.  But I24

think it's an important aspect to put in certainly for25
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our understanding.  But I don't know what else to do1

with it.2

Ms. Miller?3

VICE-CHAIRPERSON MILLER:  I was wondering4

what the applicant's response to that is.5

MR. GLASGOW:  We have no objection to the6

condition.7

CHAIRPERSON GRIFFIS:  Why don't we pick8

what we want it to look like, actually, kind of like9

evergreen trees, you know, all across?  Okay.  Very10

well.  We'll figure that out before we end today,11

hopefully, 226.  Very well.12

Anything else?  Anything?  Nothing else13

for the Office of Planning?14

(No response.)15

CHAIRPERSON GRIFFIS:  Thank you again very16

much.  Let's move ahead.  I don't have any other17

government reports to this application.  I think we're18

ready for the ANC to present their case.19

MR. LITSKY:  Good afternoon again,20

Chairman Griffis and members of the Board.  My name is21

Andy Litsky, and I am Chairman of ANC-6D, representing22

Southwest and near Southeast Washington.23

I am pleased to testify this afternoon24

regarding 900 New Jersey Avenue, Southeast.  Thank you25
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for waiving your requirement for a seven-day advance1

submission since our most recent ANC meeting precluded2

our preparing and presenting these remarks in advance3

of the --4

CHAIRPERSON GRIFFIS:  Excellent point.5

And we do appreciate your thanks prior or before we6

actually waived it in, but it brings up the excellent7

point that we need to waive this in.  Let me see if8

the applicant has any objection to taking this into9

the record.10

MR. GLASGOW:  Mr. Chairman, I guess if the11

ANC report had dealt with the issues of the case, I12

probably would have said, you know, let's just go13

ahead and take it in and deal with it, but because the14

ANC report and the basis clearly stated in opposition15

to the application doesn't have anything to do with16

the nature of the relief requested, I am going to17

object.18

And also technically Mr. Litsky hasn't19

been authorized to deliver the report.20

CHAIRPERSON GRIFFIS:  Okay.  Two issues,21

though, that I think that we can somewhat separate --22

one is procedural, and one is substantive --23

MR. GLASGOW:  Right.24

CHAIRPERSON GRIFFIS:  And I think we can25
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get into it.  As the Chairman, we have actually had1

this issue come up before the Chairman was able to2

come and represent the ANC and then follow-up of any3

testimony that was said today is it's required to have4

it followed up through the letter.5

So conceivably we could be -- forgive me,6

but we could be outrageously technical and not accept7

this physical letter into the record today, keep the8

record open for a follow-up letter from the ANC, which9

would verify or affirm any testimony and case10

presentation that we hear today.11

Let me hear other comments from the Board12

members of how they would like to proceed or not, in13

which case we -- yes, Ms. Miller?14

VICE-CHAIRPERSON MILLER:  Well, I don't15

have a problem with taking it in, waiving the time16

limit, because I don't hear or see that there is any17

prejudice to the applicant.  And I think that the18

applicant's argument is with the substance of the19

resolution.  And if it's not relevant, we can decide20

that.  So I have no problem with that.21

So I'm just looking with respect to the22

authorization for Mr. Litsky to present this.23

CHAIRPERSON GRIFFIS:  Mr. Litsky, was24

authorization given?25
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MR. LITSKY:  It's standard procedure in1

our ANC that the chairman always is authorized to2

deliver testimony before the Board or Commission3

unless otherwise authorized to somebody else.  I do4

that before ABC on a consistent basis and to Zoning.5

MR. GLASGOW:  If he's had authorized from6

the ANC, I don't have any objection to that.7

VICE-CHAIRPERSON MILLER:  I think we8

should proceed with it.9

CHAIRPERSON GRIFFIS:  Okay.  I tend to10

agree, as I think, procedurally.  Plus, we're hear.11

So we can hear it from testimony.  And I think in12

terms of substance, obviously we need to take that up13

--14

MR. LITSKY:  Sure.15

CHAIRPERSON GRIFFIS:  -- in terms of the16

elements that are jurisdictional to the relief that's17

before us today.18

So, with that, thank you.  We'll note the19

objection.  And let's proceed.20

MR. LITSKY:  Thank you very much.21

Again, to continue, at a duly noticed22

meeting held on May 8th, 2006, last Monday, a quorum23

being present, with four members comprising a quorum,24

ANC Commission, ANC-6D, passed a motion by a vote of25
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six to one opposing the application of JPI Development1

Services, LP for a special exception for roof2

structures and relief from residential recreational3

requirements for its proposed project at 900 New4

Jersey Avenue, Southeast.5

The Commission has read -- and I would6

like to speak to one of these --7

CHAIRPERSON GRIFFIS:  Okay.8

MR. LITSKY:  -- concerns versus the other9

--10

CHAIRPERSON GRIFFIS:  Good.11

MR. LITSKY:  -- because one is much more12

strongly worded.13

CHAIRPERSON GRIFFIS:  Yes, yes.14

MR. LITSKY:  Our Commission's reasoning15

and arriving at its decision was quite explicit.16

CHAIRPERSON GRIFFIS:  Let me interrupt17

you.18

MR. LITSKY:  Yes, sir.19

CHAIRPERSON GRIFFIS:  If it's easier for20

you, we have the letter, and we have read it.21

MR. LITSKY:  Okay.22

CHAIRPERSON GRIFFIS:  So you don't need to23

read it into the record.  If you want to speak to any24

of these issues, that's fine or you can just stand on25
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the letter that is in.1

MR. LITSKY:  Okay.2

CHAIRPERSON GRIFFIS:  But you don't need3

to read the whole thing.4

MR. LITSKY:  Fine.  I appreciate that.  I5

did want to make my points, though, because perhaps6

the --7

CHAIRPERSON GRIFFIS:  Okay.8

MR. LITSKY:  We do have folks who are9

going to be watching this on internet and may as well10

have questions.11

CHAIRPERSON GRIFFIS:  Excellent.12

Excellent.13

MR. LITSKY:  So if it doesn't take that14

long, that would be great.  I appreciate it.15

I found out by the testimony here that not16

just will the applicant be asking for 50 percent17

relief.  They're asking for 55 percent relief in terms18

of the amount of square footage that they're going to19

be providing in terms of recreation space.20

Our concern is that, even though, as a21

matter of right, the developer has no formal22

requirement to provide community benefits, the23

Commission feels very strongly that every developer24

taking advantage of the land rush in near Southwest25
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and Southeast has a greater obligation.1

We submit that the relief, if requested,2

would provide a developer with an estimated or a "For3

Sale" opportunity, you know, perhaps five million4

dollars in potential unit sales, even though this is5

a rental.6

We suggest that the applicant, if this7

relief were granted by the Board, devote a significant8

percentage of the recreation space that they would9

recoup, incorporate several equivalently sized10

workforce affordable housing units within the project11

to ensure that the District can continue to maintain12

affordable housing stock, especially for D.C. public13

safety and workers and teachers who can no longer14

afford to live in the city.15

That was also the substance of my question16

when I had asked the marketing agent whether, indeed,17

he had an indication of how much these units were18

going to be going for.  He couldn't provide that.  The19

developer couldn't provide that.20

And I think what we're getting to is the21

fact that we have developments happening all over our22

neighborhood, within our ANC, that are pricing out,23

not just people who live within the ANC but people24

district-wide.  And that's a huge concern to our25
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community.  And it is a concern to folks district-1

wide.  And we would like to put that on the table2

today.3

You know, we had specifically asked the4

applicant, you know, pointblank.  And Ms. Hoang5

responded about the request, about whether she could6

put aside some of those units for workforce housing.7

You know, this was virtually in quote.  And we have8

got ours on tape as well.  This was not part of the9

manner in which the development was conceived.10

Well, it appears, however, that falling11

back upon the BZA to provide special exceptions,12

thereby buttressing their bottom line, was part of the13

manner in which the development was conceived.  And14

that, we believe, is a problem.15

This case provides us with a quid pro quo,16

a societal quid pro quo.  If a developer expects to17

receive something of value from the District, we18

contend they ought to provide something of value in19

return, plain and simple.20

The mayor, the city councilmembers,21

anybody who is running for office currently this22

season, virtually everybody, by my reckoning, has23

bemoaned the fact that there is a lack of affordable24

housing in the District.  These pronouncements can be25
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translated into positive action, particularly if we1

provide developers with special favors.  Otherwise2

what we have is emotional hand-wringing and hollow3

rhetoric.4

There is an opportunity for you to be a5

vehicle for that transformation.  This is a period of6

great transition in Southwest and near Southeast.  And7

the issues raised by this application will be ongoing8

as construction of large residential and commercial9

properties happens all across our ANC and across the10

city.11

We believe it's incumbent upon the Board12

as well as upon developers coming before you in the13

future to make certain that the existing stakeholders14

in our community derive tangible benefits from this15

new growth.16

As the elected representatives of17

Washington's waterfront community, ANC-6D urges you to18

seize this opportunity to ensure that the rising tide19

of development in our community lifts all boats.20

The ANC is hopeful that the BZA will give21

great weight to our views on this matter and thank you22

for your consideration.23

CHAIRPERSON GRIFFIS:  Excellent.  Thank24

you very much.  Questions?25
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VICE-CHAIRPERSON MILLER:  This is1

primarily a comment.  I think that's a great idea.2

And often we have these cases of especially3

residential recreation requirements that applicants4

can't meet.  And, as far as we have been able to5

determine, we don't have authority to then require6

them to do something else for the community.7

You know, maybe the regs can be amended at8

some point to give us that authority or you might be9

able to find it in there, but we haven't.  We have10

looked at this in other contexts, such as, well, maybe11

they could give to a public park and improve that12

since they're not improving the recreation in their13

own building, but as far as we know, we don't have14

that authority.15

MR. LITSKY:  You would have the authority,16

however, Ms. Miller, to turn it down.  And if it were17

turned down, they would have an opportunity to come18

back to the ANC and the community and negotiate what19

might happen before we decided to approve this if it20

came back to you.  And that is something that we would21

request that you do.22

VICE-CHAIRPERSON MILLER:  Well, I would23

say this.  We have the authority to turn applications24

down, but it's tied to specific standards for a25
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variance.  And so those are the grounds upon which we1

can turn something down.2

MEMBER MANN:  Were you able to identify3

any negative impacts of a reduction in residential4

recreation space in this project?5

MR. LITSKY:  Residential recreation space6

in terms of the people who were going to be paying a7

significant amount of money to live in 237 units?  No.8

In terms of residential recreation space9

that might be provided to community members who10

otherwise would use space were this area to be11

developed otherwise?  Yes, significantly.12

The recreation space that is going to be13

available in that part of the city is going to be for14

pay, by and large.  One is going to have to pay to go15

to the ballpark.  One is going to have to pay to live16

in a high-rise which has a community pool or has a17

gymnasium that is available only to the people who18

live in that building.19

And so, to my knowledge at this moment,20

there is not specific recreation space in that area21

except for that park along New Jersey Avenue.  There22

will be one, by the way, that was approved by23

Department of Planning and by AWI.24

I'm not sure whether that answers your25
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question specifically or not.1

MEMBER MANN:  That did answer the2

question, but it raises another one.  Do you contend,3

then, that the residential recreation space that they4

are proposing in this building is not adequate for the5

number of units proposed?6

MR. LITSKY:  Well, clearly according to7

what I understand the Zoning Commission's rules are,8

it is not.  This is an exception.  That is why they9

are coming to you to ask for that exception.10

And I do understand that there is a case11

that is before the Zoning Commission that is still up12

for decision.  It has not been decided yet whether13

that ratio of FAR to recreation space is somehow going14

to be changed.  It hasn't been decided yet.  So that15

is why they are coming to you to make an exception to16

that case.17

So, indeed, yes, it doesn't fall within18

those guidelines at all, plain and simple.19

CHAIRPERSON GRIFFIS:  Anything else?20

(No response.)21

CHAIRPERSON GRIFFIS:  Excellent.  You22

bring up some fundamental and important issues.  I23

think you bundle them all together in one application24

here.25
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MR. LITSKY:  Yes, it is.1

CHAIRPERSON GRIFFIS:  And I have often2

said and I feel it strongly amiss that we can be asked3

to do so much to solve all the problems, but4

realistically, as Mr. Miller and, actually, Mr. Mann5

was tipping into, our jurisdictional ability is very6

limited.7

Let me give you a little background on my8

understanding of residential recreation space.  First9

of all, you made an interesting comment of if this10

wasn't developed, you might have other opportunities11

for the community to have recreation space.  And my12

head went, "Wow, it's big enough for a small soccer13

field."  And I love playing soccer.  So wouldn't that14

be better off?15

However, our residential recreation16

requirements in the regulations state very strictly17

this is private residential recreation space.18

MR. LITSKY:  Understood.19

CHAIRPERSON GRIFFIS:  This would not be20

publicly accessed.  What is public about it is that it21

has to be accessed by everyone in the same building.22

We have scratched our heads on a lot of23

applications with residential recreation space24

requirements to see what the value is to the25
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surrounding area.  If we started having all of these1

buildings self-contained and, all of a sudden, the2

people didn't come out onto the streets, is that the3

type of urban and liveable streets that we're actually4

looking at that would make a prosperous neighborhood?5

As we have seen other neighborhoods coming6

back to life and rejuvenating, we have found that, in7

effect, having people have to walk and go out on the8

street level.9

I was surprised on this one that they're10

actually putting in 6,000 square foot of retail space11

on the ground level, which to me was a significant12

amount but not significant enough that I can't imagine13

it's going to be difficult to find actual retailers14

there.  You know, it's not 50,000 square foot and15

you've got a big box.  To me, it was looking at it as16

a risk, but it's also a good balance of what is being17

utilized.18

We could take that out.  We could tell19

them, "No.  We really can't see only 10,000 square20

feet.  We need to add back in that 6,000."  There is21

a kind of a discretion that I think that the Board22

could tip into.  And I haven't polled here, asked23

everybody the question, but I know these folks around24

me probably have thought the same thing.25
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The utilization of that -- and I'm really1

just speaking almost in my deliberative manner -- I2

see it more as a positive aspect to have that as a3

public kind of amenity in order to serve the4

surrounding area and the building itself.5

In terms of the affordability, you know,6

there is just no question it's a huge issue, a huge7

issue, in the city.  And I was really trying to8

understand your position of how this directly relates9

because I was getting a little confused because in10

some sense, you're saying, "Look, we don't want to11

force everyone out of the city.  And, yet, here we12

have 200-plus units that are being added to the stock.13

Are they not affordable?  Are they affordable?"14

I don't know how it all fits into the15

bigger mix.  You know what I mean?  As you start16

bringing in this population and start animating and17

creating additional density, I think this may be of18

great value as we start moving people and holding19

people in the District.20

I wasn't so sure your position of how this21

might be impacting people being pushed out.  But22

that's, again, a very large discussion that is23

fascinating.  And I'm sure we're all involved in it in24

many different levels, again, not something -- I wish25
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we could but not something that I believe we could1

solve totally and 100 percent today.2

I think ultimately it's important to have3

you down to hear the views of the ANC, certainly of4

the community, as it arises in these levels.  And I5

would look forward to seeing more of you here.6

And I would hope that we could both7

understand the processes as we continue in the next8

applications and to be very focused.  Mr. Mann is very9

focused in his questions to you.  And those are the10

kinds of things that we need brought back in11

additional participation in cases.  And that is, what12

is the direct impact of the variance here.  You know,13

is there something that would diminish the public good14

if the residential recreation percentage was not met15

fully?  Those are critical aspects that we can take in16

terms of our own deliberation.17

To that, I think that's all I need to say18

at this point, but I would open it up to any other19

questions or comments from the Board or if you have20

any questions of us, follow-up?21

MR. LITSKY:  I have no questions of you.22

Thank you.23

CHAIRPERSON GRIFFIS:  Okay.  Thank you24

very much again.  We do appreciate you being here.25



126

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

And we look forward to further.  Mr. Glasgow, do you1

have any cross of the ANC?2

MR. GLASGOW:  I think we will cover that3

in rebuttal.4

CHAIRPERSON GRIFFIS:  Okay.  Very well,5

then.  Again, thank you all very much.6

Let's move ahead, then.  I don't have any7

other attendant governmental reports or associations8

to this application.  Let me ask if there is anyone9

present in application 17473 to provide testimony,10

persons to provide testimony in support or opposition.11

(No response.)12

CHAIRPERSON GRIFFIS:  Not noting any13

additional persons present, let's go to closings.  Oh,14

yes, Mrs. Miller?15

VICE-CHAIRPERSON MILLER:  Just as a16

follow-up to the previous discussion, what are17

apartments going to be going for?  Like what18

population will be living in these apartments?  Are19

they luxury apartments?  Are they affordable20

apartments?21

MR. GLASGOW:  Well, it's a market rate22

project.23

MR. HOANG:  The building is being designed24

as a market rate development.  So, you know, it25
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depends on who you ask what market rate means.  But I1

think generally people think of market rate, you know,2

as the luxury stuff that you kind of see downtown, all3

over the place in the city, and not, I guess, a lower4

standard type of product.5

MR. GLASGOW:  I think, first of all, the6

project is going to take a couple of years to build.7

We don't know what all the construction costs are8

right at this point in time.9

Construction costs have been going through10

the roof, as you all know.  And that drives the rent11

rates.  You know, that's very difficult to know what12

that is right now.13

We know that we are under intense14

competition for product and in some instances laborers15

for what is going on in the southern part of the16

United States as they try to rebuild huge areas of the17

country, are just driving construction costs crazy.18

And so that directly impacts on this whole affordable19

housing issue.20

And it's not as if you can just legislate,21

"Well, don't take workers and supplies and materials22

and rebuild the southern part of the United States."23

I mean, it is an incredibly complicated and difficult24

issue to address.25
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VICE-CHAIRPERSON MILLER:  Thank you.1

CHAIRPERSON GRIFFIS:  Yes, Mr. Mann?2

MEMBER MANN:  Yes.  Mr. Glasgow, just to3

make sure that I understand this fully, when you bring4

an application like this to this Board, do you have to5

know at the time of the application whether or not the6

building is going to be offered as for sale units or7

an apartment?8

MR. GLASGOW:  No.  No, we do not.  This9

building we did know right from the outset that this10

is intended to be a rental building, but the building11

has all -- apartment buildings are multi-family12

structures that I have worked on for probably the past13

ten years.  We will condominiumize the building14

because of other rules and regulations in the District15

of Columbia.16

And then normally what ends up happening17

is you wait until you get close to delivery to make a18

determination as to whether it is going to be for sale19

or for rent.  And we have had buildings, particularly20

two out of the three major apartment buildings on21

Massachusetts Avenue, were conceived one way and end22

up going another way.23

The building I worked on at 40024

Massachusetts Avenue, we always thought we were going25
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to be renting it.  The market changed around.  That1

ended up being a for sale product.2

The one at 555 Massachusetts Avenue3

started out as a rental building and then was probably4

60 percent of it rented.  And then they changed it and5

started selling the units.  And most of the sales were6

to the people who were renting units in the building.7

CHAIRPERSON GRIFFIS:  Anything else?8

(No response.)9

CHAIRPERSON GRIFFIS:  Excellent.10

MR. GLASGOW:  I would like to -- with11

respect to -- I'll put this in the form of a closing12

statement and a rebuttal.  I think that there has been13

no evidence submitted of record other than the14

testimony of Mr. McWilliams and our team with respect15

to what the residential recreation space demand is for16

this building at this location and how that would17

operate and that we are providing the amount of18

residential recreation space that is necessary for19

this building at this location.20

Also, we understand the conundrum that the21

ANC finds itself in as trying to figure out how it is22

that it leverages the ANC comments into an affordable23

housing issue.  This site is zoned C-3-C.  We could24

put an office building as a matter of right and not25
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have any of this discussion.1

This was designated as a TDR receiving2

zone.  Now in a number of the Office of Planning and3

AWI literature that's out is now looking at it as a4

place where it is appropriate to put residential.5

Prior to being zoned C-3-C, a pretty heavy density6

commercial office zone, it was zoned C-M.7

There is not a displacement issue here or8

anything.  This is brand new residential units for the9

District of Columbia, no displacement.  So while we10

are cognizant and we are sympathetic to this issue, we11

have to have some degree of what is the history of how12

we got to where we are.13

This is also a TDR receiving zone.  We are14

going to be buying TDRs that are generated by the15

provision of housing downtown.  I think that it is16

only fair to applicants that when they are buying17

extra density for preferred uses in one area of the18

city, they don't in a sense -- and I don't know19

whether "whipsawed" is the right word, but then you20

take the TDRs that you bought -- you weren't given21

them -- use them for the purpose that they are22

supposed to be used for, support housing downtown, and23

then say, "But you know what?  You aren't providing24

any affordable housing at this location."25
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And that essentially is the problem that1

the ANC has run into and what they are bringing to the2

Board and say, "Do something about this."3

I think a number of the Board members have4

said, "Well, this is not the appropriate forum for5

that discussion.  That discussion needs to occur if6

it's going to occur with the Zoning Commission.7

And I know from representing a number of8

owners in TDR receiving zones, there will be a lot of9

issue raised at that if after buying TDRs, we're told,10

"Well, now you're going to pay again" because there11

are new issues and new things that we've thought12

about.13

So I think that while there are a number14

of global issues that have been raised as a part of15

this, this case is a fairly -- well, under the16

regulations, in my view, it is a very straightforward17

case.18

We have a residential recreation space19

variance, and we have a roof structure special20

exception.  While all the sites have to be shown as to21

why they are unique and affected by an exceptional22

situation or condition, this is not something that23

this Board hasn't seen before in some fashion.24

And it is very difficult to design 10 FAR25
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130-foot-high residential buildings in C-3-C zones1

without having some type of relief, whether it's2

residential recreation space, whether it's roof3

structure, whether it's lot occupancy, rear yard, any4

number of things, we have found, because the first, I5

guess, 15 years that I was in practice, we didn't do6

any residential buildings.  We were always doing7

commercial buildings.  So we didn't need to worry8

about it.  And we didn't need to worry about9

residential recreation space because when there was a10

commercial zone, there wasn't any residential.11

Now that things have changed around some,12

these types of issues are coming to play because of13

changes in building code and other things, separation14

of stairwells, residential recreation space15

requirements that no one paid any attention to for16

years.  And now those are coming into play as we17

proceed with these buildings.18

I would submit that the ANC letter is very19

well-thought-out and raises a number of issues.  It's20

just not issues for this application.  They're more21

global issues that deal with what is the city as a22

whole doing, what is the Zoning Commission doing.23

And, with that, I would submit that we24

have met our burden of proof.  We would like to be25
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moving forward with this application and with this1

project, which the applicants are in a position to2

proceed for with construction.  And that completes my3

statement.4

CHAIRPERSON GRIFFIS:  Excellent.  Thank5

you very much.6

Any follow-ups, clarifications, questions?7

Yes?8

COMMISSIONER TURNBULL:  I wonder if I9

might ask a question, Mr. Glasgow.  When you were10

talking about the relief, that you see more instances11

of applicants asking for relief, do you think that12

this is more geared to the C-3 zoning itself for is13

this more specific to this site, the way that this14

site is configured?15

MR. GLASGOW:  I think for this site, it's16

how this site is configured, how it relates to its17

environs, what is going on around it when you do have18

proximity to the waterfront and the baseball stadium19

and other things like that and you're going to have a20

big park area, as everybody has testified to, you21

know, right on New Jersey Avenue, is why would you22

take away space within the building, particularly23

parking most likely in this situation, and devote it24

for seller residential recreation space when it's more25
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needed for parking and when you've got some great1

spaces that will be exterior to the building in very2

close proximity, including a 5,000 square foot pool3

deck right on site on the second floor, which faces to4

the west.5

So you're going to get the afternoon sun6

there because we've got the entire block, which is7

another thing.  We have a small square, which in some8

ways makes that space better space than it may9

otherwise be, you know, than if it were interior and10

you had another building right to its west.  We're got11

a street to the west.  So they're going to get a fair12

amount of sun during the afternoon on that in that13

pool area.14

COMMISSIONER TURNBULL:  Yes.  Now I see15

your point.  I guess it just sounded like you were16

talking about that C-3-C sites in general would be17

asking for more relief.  And I don't know if it was18

you were driving like in this particular area or is19

this in general throughout D.C.20

MR. GLASGOW:  I think it's mainly this21

site and some others that I'm aware of in this area.22

COMMISSIONER TURNBULL:  Okay.23

MR. GLASGOW:  And I think that what you24

will find is that with the roof structure special25
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exceptions, you are going to get almost all of that.1

Any time anybody does a residential building in a C-3-2

C zone, I think you very well may see them coming in3

for a roof structure special exception because of the4

separation requirements under the building code.5

Now, that's a special exception, rather6

than a variance, because you have to maximize your7

separation.  And who in the world is going to want to8

see that.  As you know, the residential buildings are9

normally like either an L or an F or a C or something,10

you know, to maximize the window area and the light11

and air requirements.12

COMMISSIONER TURNBULL:  Thank you.13

CHAIRPERSON GRIFFIS:  Good.  Anything14

else?  Further questions?  Clarifications?15

(No response.)16

CHAIRPERSON GRIFFIS:  Very well.  I think17

the record is full on this.  I think it is appropriate18

to move ahead today if the Board is amenable and19

utilize our time in freshness with the hearing of this20

case.21

And I think it's appropriate to have our22

deliberation under a motion.  And I would move23

approval of application 17473 for a special exception24

regarding the roof structure under 411 and also for25
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the variance under 773 for the dimensional1

requirements under the residential recreation space.2

And I would ask for a second.3

VICE-CHAIRPERSON MILLER:  Second.4

CHAIRPERSON GRIFFIS:  Thank you very much.5

Of course, this would allow for the construction of6

this apartment building at 900 New Jersey Avenue,7

Southeast.  The square has been identified.8

And starting up with the closing remarks,9

Mr. Glasgow, in terms of the special exception of the10

roof structure I think is pretty straightforward.  We11

have seen it, as he has said.  We'll see it again.12

We've seen it numerous times unless it's in the high13

C zone districts.  But in a lot of residential14

buildings with larger lots in terms of the stair15

separation, I think we're very familiar with that.16

And then it actually flies -- I think the17

only provision that I know that we step on numerous18

times and getting in its own way in 411 is here.  We19

have the intent of this section to make sure that we20

have visually appearing penthouses.  And we have21

special exceptions, the relief from that direct22

section, in order to diminish it so that we don't see23

so much of it for no real reason.24

As we're on the roof and we're talking25
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about residential recreation space, I'm continually1

disappointed with the beautiful buildings that we see2

come before us that are -- and those that don't that3

are going up around the District that don't have4

animated roof areas.5

I think it's spectacular in the city when6

you get up on top of a roof and actually see across7

the city.  It's too bad that we often look across on8

roofs that are all mechanical units.  But that is a9

reality that we have, and that is not obviously10

something that is before us today but certainly would11

love to have more and more time spent or whatever it12

takes to spend to get up to that.13

With that, though, in this particular case14

in terms of the variance in the residential recreation15

space, I think, you know, it's interesting when you16

make the case, as it is today, of the diminished size17

of this lot -- and here we are looking at almost an18

entire block being utilized, but I understand the19

point of how much is left.20

We look at the lot occupancy required in21

the residential, which is different at the first level22

in this zone and how that matches out, and also in23

terms of the requirement, dimensional requirements, of24

the residential units and you look at what is left25
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over.  I think it's utilized and maximized in this1

case based on the shape of this lot and the2

dimensional aspects of it.  That outdoor space for the3

pool is excellent.  And I think that, again, we're4

faced with -- you know, it's interesting.5

With a variance, of course, there's a6

uniqueness.  I think uniqueness is established here7

with, one, the number of units with the TDR, which is8

somewhat the special circumstances or the shape of9

this lot.10

But then we do have redundant elements in11

this, as we have in other variances.  And we're faced12

with, well, what do you take away if you provide the13

residential rec?  And we could start to maximize that14

and remove the parking, which we have seen in an awful15

lot of cases for residential recreation.16

I do believe that we would have a more17

negative impact or certainly a diminish to the public18

good if we started removing parking spaces for private19

meeting spaces is really what they've come down to be20

in the subterranean levels of some of these21

structures.22

So in terms of the practical difficulties23

in complying fully, we have also looked at the rooftop24

and how the actual mechanical units are occupying25
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most.  Certainly the exterior space is maximized.1

And there is also -- I found fairly2

persuasive the testimony of the number of units of the3

building and, therefore, the demand.  The demand for4

residential recreation space, although in the5

regulations, proportionately goes up a percentage for6

every square foot that is residential.  However, the7

utilization of that space doesn't.  It probably8

increases, let's say, as we were hearing today.9

Maybe it's at 50-unit increments, you10

know.  There's a big difference between a 50-unit11

building and 150, but 50 to 75 is probably not that12

big of a demand.  And I think we can understand that13

just with our common sense of utilization.14

And, lastly, when you look at whether it15

would impair integrity of the zoning plan or map,16

certainly it doesn't diminish the C-3-C zone, as Mr.17

Glasgow in his closing remarks was saying.  This could18

be probably not a 230 or maybe -- no.  I don't know.19

But it would be a huge office building on this site,20

which obviously the diminished square footage of the21

residential rec doesn't eradicate the purpose and22

intent of the C-3-C zone and lessen the public good.23

That is really a weighing element that we24

look at in the variance.  And I was particularly25
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impressed with the provision of retail on this1

building, which I think is going to be a very positive2

aspect.  And why are we even factoring that in except3

for the fact that that could be used as residential4

recreation space?5

And I think there have been choices made6

here:  one, to maximize the parking; but also to7

maximize that street-front animation of the building,8

meaning the interaction of retail, those that are9

around in the surrounding area, which I think is very10

positive.11

And so I didn't find in diminishing by12

about 10,000 square feet the residential rec, there13

would be any diminishment of the public good.  And I14

found, actually, that the provision of some of the15

other aspects of the utilization of that square16

footage was a very positive aspect.17

That's what I know.  Others?  Yes, Ms.18

Miller?19

VICE-CHAIRPERSON MILLER:  Just a couple of20

things.  I think you have covered the issues pretty21

fully.  But I just want to echo you with respect to22

addressing the ANC's concern about the fact that if we23

give a variance in this case, it means that the Zoning24

Commission has recognized that there's a need and25
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we're saying that it doesn't need to be fulfilled.1

The regulations don't really correlate2

that well to the need by the increasing with the3

square footage.  I think that we have found that4

substantiated in other cases that where we have a5

really big building, there comes to a point of6

diminishing returns, where only so much recreation7

space makes sense.  And it doesn't make sense to get8

rid of parking or other things like that just to meet9

that number, that there isn't a great correlation10

there, often with the large buildings and the small11

buildings.12

I would also like to suggest that we add13

the condition offered by the Office of Planning14

regarding the antenna.  I think it goes to a potential15

adverse visual impact.16

CHAIRPERSON GRIFFIS:  Other comments?17

(No response.)18

CHAIRPERSON GRIFFIS:  Okay.  The applicant19

had no objection to it, which I find it fine to20

proceed with having that condition put on it.  I think21

it is a reality and common sense.  I think OP is22

excellent to bring it up.  However, we weren't23

approving a height, which is the basis of the24

condition of what they were saying, nothing that we25
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were actually going forward with.1

And which is the condition?  Is the2

condition a special exception, which I guess it would3

make sense to in terms of the penthouse structure and4

as we have diminished that?  I guess we could5

rationalize it in our minds if we took the time to do6

it.7

But there it is.  I'm perfectly fine with8

moving ahead with it that way.  Okay.  Anything else,9

then?  Anything else?10

(No response.)11

CHAIRPERSON GRIFFIS:  Very well.  We do12

have a motion before us with the condition added.  It13

has been seconded.  Let me ask for all those in favor14

of the motion signify by saying "Aye."15

(Whereupon, there was a chorus of "Ayes.")16

CHAIRPERSON GRIFFIS:  And opposed?17

(No response.)18

CHAIRPERSON GRIFFIS:  Abstaining?19

(No response.)20

CHAIRPERSON GRIFFIS:  Very well.  Let's21

record the vote.22

MS. BAILEY:  Mr. Chairman, the vote is23

being recorded as 5:0:0 to approve the application.24

Mr. Griffis made the motion.  Mrs. Miller seconded.25
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Mr. Mann, Mr. Etherly, and Mr. Turnbull are in1

agreement.  And it's approved with the condition2

stipulated by the Office of Planning.3

And is this a full order or a summary4

order, Mr. Chairman?5

CHAIRPERSON GRIFFIS:  We're going to issue6

a full order on this.7

MS. BAILEY:  Lastly, sir, the color-coded8

graphics that were presented today, do we want those9

in the file?10

CHAIRPERSON GRIFFIS:  Do we have that?  Is11

the original recreation space in the submitted12

documents graphically represented?13

MR. SHER:  It's identified but not14

colored.15

CHAIRPERSON GRIFFIS:  Yes.  That's --16

MR. SHER:  It's shaded.  It's there.17

CHAIRPERSON GRIFFIS:  Right.  It's the18

black and white in these.  I think we're fine without.19

MR. SHER:  Particularly since the20

elevation is not the most current one, it probably21

would be confusing --22

CHAIRPERSON GRIFFIS:  Right23

MR. SHER:  -- for the one that is in the24

file.25
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CHAIRPERSON GRIFFIS:  Well, I think the1

plan is the most critical element in terms of the2

calculation of --3

MR. SHER:  That is correct.4

CHAIRPERSON GRIFFIS:  I note that the5

residential rec is also calculated out in tabulation6

form in those.  Okay.7

MR. GLASGOW:  Mr. Chairman, I have one8

question.9

CHAIRPERSON GRIFFIS:  Yes?10

MR. GLASGOW:  With respect to a full order11

because we're looking at timing issues, --12

CHAIRPERSON GRIFFIS:  Yes.13

MR. GLASGOW:  -- we're wondering if that14

part of the full order, if we can do something along15

the lines of that it would focus on the issues and16

concerns of the ANC, to respond to that, and that we17

could truncate the rest of the order because the areas18

of relief are things that have been dealt with by this19

Board before.20

CHAIRPERSON GRIFFIS:  Right, right.  I21

don't think this is going to be a huge order if that22

is where you're getting at.  I mean, we will address23

all of the elements that came up.  In fact, if you24

wanted to put in a proposed order, we would certainly25
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take that under recommendation.1

MR. GLASGOW:  Yes, we would like to do2

that.3

CHAIRPERSON GRIFFIS:  Okay.4

MR. GLASGOW:  Thank you.5

CHAIRPERSON GRIFFIS:  Very well.  And no,6

I don't think we need anything else that is shown7

here.  Ms. Bailey, I do appreciate that.  Thank you8

all very much.9

We're going to take five minutes, let this10

group pack up.  And we'll have the next applicant11

prepare themselves.12

(Whereupon, the foregoing matter went off13

the record at 3:08 p.m. and went back on14

the record at 3:20 p.m.)15

CHAIRPERSON GRIFFIS:  Let's resume.  Call16

the next case.17

MS. BAILEY:  Yes, Mr. Chairman.  This is18

an appeal.  And the number is 17468.  And it's the19

appeal of an Advisory Neighborhood Commission, 6A,20

pursuant to 11 DCMR 3100 and 3101 from the decision of21

the Zoning Administrator to issue approvals for22

electrical, fire, mechanical, and plumbing23

disciplines, DCRA tracking number 236 D5, with the24

intention of issuing building permits to allow the25
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expansion of a nonconforming apartment building from1

3 units to 6 units.2

Appellant alleges that the Zoning3

Administrator erred by giving said approvals without4

consideration of the underlying R-4 zone in use and5

area requirements and the parking requirements under6

section 2115.7

The property is located in the R-48

district at premises 1124 E Street, Northeast, square9

984, lot 44.10

CHAIRPERSON GRIFFIS:  Excellent.  Thank11

you very much.  Let's figure out who is here.12

Representing ANC, the appellant?  Excellent.  We'll13

have you turn your microphone on and just state that14

again, if you would.15

MR. FENGLER:  Joseph Fengler.16

CHAIRPERSON GRIFFIS:  Excellent.  And your17

address?18

MR. FENGLER:  815 F Street, Northeast,19

Washington, D.C.  20002.20

CHAIRPERSON GRIFFIS:  Good.  And we have21

DCRA represented?22

MR. TAYLOR:  Yes, sir.  Dennis Taylor,23

Office of Attorney General here, representing DCRA.24

CHAIRPERSON GRIFFIS:  And Mr. Brown, you25
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are representing the intervenor property owner.  Is1

that correct?2

MR. BROWN:  That's correct, Mr. Tesfaye.3

CHAIRPERSON GRIFFIS:  Excellent.  Okay.4

Let's assess.  Shall we?  The ANC has submitted this5

appeal.  Mr. Fengler, I need to ask you.  You are6

aware that there are motions now as part of this7

appeal.  Is that correct?8

MR. FENGLER:  Yes.  I got those in the9

mail two days ago.10

CHAIRPERSON GRIFFIS:  Two days ago.  Okay.11

And one of the critical motions, of course, is12

timeliness.13

MR. FENGLER:  Yes.14

CHAIRPERSON GRIFFIS:  Okay.  Let me also15

put into questions there's the element of the16

certificate of occupancy of which the Zoning17

Administrator has taken official action in regards to.18

So the two questions to you from the Board19

at this point are, first, does that change the20

standing of which you would like to bring this appeal,21

noting the Zoning Administrator's action, with the C22

of O?23

MR. FENGLER:  No.24

CHAIRPERSON GRIFFIS:  It doesn't.  I see.25
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And are you ready to argue the timeliness issues1

today?2

MR. FENGLER:  Yes.3

CHAIRPERSON GRIFFIS:  Comments on either4

of those issues from Mr. Brown?5

MR. BROWN:  We're prepared to go forward,6

both on the underlying appeal and the cross-appeal on7

all issues.  I would note -- and Mr. Fengler and I are8

in agreement on this -- DCRA is not prepared to9

present the Zoning Administrator today, which I think10

is inappropriate under all circumstances to have an11

appeal of his decision, both in the underlying appeal12

and the cross-appeal, and he's not prepared to appear13

here today.14

CHAIRPERSON GRIFFIS:  We'll take up the15

cross-appeal in a little bit, but it's an interesting16

point now that we're throwing everything out.  Where17

is the Zoning Administrator?18

MR. TAYLOR:  I would presume somewhere at19

941 North Capitol.20

CHAIRPERSON GRIFFIS:  Well, then, more21

directly, why is he not here?22

MR. TAYLOR:  Because his presence as a23

witness was not requested by any party.24

MR. BROWN:  Mr. Chairman, I didn't know25
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that I had to request his presence.  His decision, the1

decision of his office, is the subject matter of both2

the appeal and my cross-appeal.  It only goes without3

saying --4

CHAIRPERSON GRIFFIS:  How can the5

government's position be defended?  Who is going to6

provide the testimony?7

MR. TAYLOR:  Chairman Griffis, the issues8

that have been presented to this Board in the9

preliminary statements have all been issues of law.10

There, to my knowledge, have not been issues of fact11

as to what was known when, things, what is the12

condition of the site.13

The questions really boil down to issues14

of regulatory interpretation and, most specifically,15

coming up with a definition of the word "use."16

MR. FENGLER:  I disagree.17

MR. BROWN:  I disagree, too.18

MR. FENGLER:  And, if I may, the parking19

requirement, I have an e-mail from the Zoning20

Administrator clearly stating that the developer did21

not meet the parking requirement.  And I was going to22

ask him in his defense of issuing the various23

disciplines and permits why he would do so fully24

knowing that the parking requirement was not25
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satisfied.1

So it's not just a matter of fact.  There2

are principal underlying issues of this case that3

require the Zoning Administrator's presence, as4

stipulated in my appeal, which I use parking as one of5

my requirements to revoke the building permits that6

were issued.7

CHAIRPERSON GRIFFIS:  Right.  And help me8

understand why you believe that we ought to proceed9

with an appeal of the building permit when the current10

Zoning Administrator has taken action not to issue a11

certificate of occupancy.12

MR. FENGLER:  That's a very good question.13

And we talked about that at length at the ANC.  We14

feel that there is a fundamental flaw in logic in how15

DCRA handles the disciplines in the individual16

construction, the building permits.17

The certificate of occupancy is really the18

last thing that is issued.  And we feel that the19

underlying building permits were issued incorrectly.20

I have no control over if the Zoning Administrator21

decides to change his mind and issue a certificate of22

occupancy.23

So when we found this case to be happening24

in November-December, we immediately appealed what we25
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could appeal.  And the only administrative action at1

that time was these building permits.2

Subsequently and recently, as the3

counterclaim will say, Bill Cruz denied the4

certificate of occupancy.  I'll have to treat that in5

two distinct issues.  They're related, but they're6

also separate because we have a legitimate concern in7

how DCRA conducts business at a permit level, let8

alone at the certificate of occupancy level.9

VICE-CHAIRPERSON MILLER:  Mr. Chair, could10

I ask a question on this?11

CHAIRPERSON GRIFFIS:  Let me clarify12

first.13

VICE-CHAIRPERSON MILLER:  Okay.14

CHAIRPERSON GRIFFIS:  I'm not sure we're15

going to give you a change of procedure at DCRA, no16

matter what happens with all of this.  So let's not17

set our sights too high.18

MR. FENGLER:  No.  I agree.19

CHAIRPERSON GRIFFIS:  Okay.20

MR. FENGLER:  I would like simply to have21

the zoning code enforced uniformly.  I would settle22

for that.23

CHAIRPERSON GRIFFIS:  Excellent.  Okay.24

Ms. Miller?25
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VICE-CHAIRPERSON MILLER:  I mean, I hear1

your concern, but in this forum, you're adjudicating2

specific issues and specifically errors.  And my3

questions are, first of all, you need to have a real4

case of controversy.5

So if the ZA has issued a certificate of6

occupancy that seems to me to moot the issues that you7

were appealing, do you really have a real appeal?  How8

would -- okay.9

MR. FENGLER:  If I could address that?10

VICE-CHAIRPERSON MILLER:  Okay.11

MR. FENGLER:  To borrow maybe an12

interesting phrase, two bites at the apple, building13

permits are issued in sequential order.  And then a14

certificate of occupancy is granted upon review of all15

of those building permits.16

If the underlying building permits are in17

error, those should be revoked.  And then they should18

have to reapply correctly for those building permits19

and go through the process again and then apply for a20

C of O with the correct building permits.21

By denying our appeal on the building22

permits, essentially one avenue that our community has23

to appeal an administrative decision by DCRA is cut24

out from under us.25
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And this is what we place our appeal in1

the record for in December.  If it takes six months2

for our appeal to be heard, if the reasons for our3

appeal are still valid, I believe we still have a case4

that should be presented and evidence for you to weigh5

to appeal the administrative action.6

VICE-CHAIRPERSON MILLER:  Let me ask you7

this.  Is the issue the same in both appeals with8

respect to whether there has been an expansion of a9

nonconforming use that's not allowed under the10

regulations?11

MR. FENGLER:  Well, without getting into12

the cross-appeal, which I am unprepared to discuss13

given its short notice, my memory says Mr. Cruz's14

letter wasn't that specific as to why he denied the15

certificate of occupancy.  And I would imagine the16

developer will be filing an appeal of that decision at17

some point in time.18

So it's hard to know without Mr. Cruz19

being here why he denied the certificate of occupancy.20

One could assume that the issues that we raised21

facilitated the correct decision and not to issue a22

certificate of occupancy, but without Mr. Cruz being23

here, I cannot speak to his state of mind.24

MR. BROWN:  Mr. Chairman, and if you look25
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at Mr. Cruz's letter of March 22nd, his disapproval is1

based on the same issues that are raised on the2

appeal.3

The only difference is that the appeal4

affirmatively raises the parking issue.  But otherwise5

Mr. Cruz's letter, perhaps unartfully but,6

nevertheless, raises the same issues, which, one, we7

can resolve, both certainly in the appeal and in the8

cross-appeal.9

And they need to be resolved for10

everybody's benefit with Mr. Cruz's presence here.11

VICE-CHAIRPERSON MILLER:  Mr. Taylor, do12

you have an opinion on that question?13

MR. PETERSON:  Excuse me, Mr. Chairman.14

I would like to be heard.  I am Gary Peterson.  I'm15

Chairman of the Capital Hill Restoration Society16

Zoning Committee.  And I would like to raise an17

ethical question at this point.18

CHAIRPERSON GRIFFIS:  Ethical?19

MR. PETERSON:  Yes, sir.20

CHAIRPERSON GRIFFIS:  Interesting.  Let us21

first establish, of course, you know we are in an22

appeal.23

MR. PETERSON:  I do.  And I still there is24

an ethical question.  I notice Mr. Ritting came over25



155

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

and conferred with you.  He is with the Office of1

Attorney General.2

CHAIRPERSON GRIFFIS:  That's right.3

MR. PETERSON:  And he is advising you in4

this matter.  We also have sitting at counsel table5

someone who is taking an opposite position6

representing the Office of Attorney General.  I must7

insist that one of these gentlemen recuse themselves8

from this matter.9

CHAIRPERSON GRIFFIS:  That's a10

fascinating, fascinating element.  Comments?11

VICE-CHAIRPERSON MILLER:  My12

understanding, this issue has come up, particularly13

before the Council in reviews, oversight hearings,14

whether or not there is a conflict of interest to have15

OAG advising the Board and OAG advising DCRA.  And I16

understand that there is an opinion that, a legal17

opinion that, it's like a wall that's up, that there18

is no communication between those attorneys, and there19

is no conflict of interest.20

MR. PETERSON:  I assume the OAG wrote that21

opinion.22

VICE-CHAIRPERSON MILLER:  Probably.23

MR. PETERSON:  Yes.24

VICE-CHAIRPERSON MILLER:  Off the top of25
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my head, the --1

MR. PETERSON:  I would suggest the city2

council appropriating money and authorizing a position3

for an attorney to represent the Board, that that,4

indeed, shows that they thought there was a conflict5

of interest by that legislative act.6

CHAIRPERSON GRIFFIS:  I appreciate you7

bringing that up, and it's not something that's new to8

us.  And we've struggled with it ourselves, not to9

mention if we're really airing an awful lot of stuff10

here.  But when we have appeals, it's a critical11

aspect.12

I'll ask Mr. Taylor and Mr. Ritting if13

they have spoken about this, and we can get to the14

basis of that.  But there are also dealings that15

happen between the Board and the Zoning Commission or16

the Board and other agencies, in which we all rely on17

the same Office of Attorney General.18

However, we do rely on the confidence of19

our attorneys who are working directly with this on20

each case, as we have, in fact, a small cast that21

services the Board.22

But, Ms. Miller, you had a different --23

VICE-CHAIRPERSON MILLER:  You know -- and24

I'm pulling this out of my memory, but I am very sure25
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that this opinion, which was written by the OAG1

office, did cite Court of Appeals decisions that2

looked at that issue and found that it was okay, I3

mean --4

MR. PETERSON:  Thank you.  Maybe one of5

these two gentlemen can provide me with a copy of it.6

CHAIRPERSON GRIFFIS:  Let's get it.7

MR. RITTING:  Yes, I would be happy to do8

that.9

And, if I could elaborate on the issues10

that the gentleman -- I apologize; I can't remember11

your name -- Mr. Peterson has raised, I would like to12

say that, first, my client for purposes of this is the13

District of Columbia government.  And often in14

situations like this, there are many arms of the15

government that are doing different things.  And16

sometimes they may not be completely lined up.17

Second, I have not had any communications18

or access to any confidential information related to19

this matter at DCRA, and I have not had any20

communications with their attorneys at all.21

CHAIRPERSON GRIFFIS:  Mr. Taylor?22

MR. TAYLOR:  Well, in addition to the23

general agreement from the comments from Ms. Miller24

and from Mr. Ritting, whom I must say I have never met25
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in my life or spoken with in any way, I believe that1

the council already has addressed this issue as well2

with the Legal Services Act, under which all District3

of Columbia attorneys that serve agencies that are4

subordinate to the mayor have all been brought into5

the Office of Attorney General for administrative6

oversight purposes.7

I do not recall every bit of that act by8

heart.  And I don't recall every bit of that9

particular opinion of the Attorney General Ms. Miller10

has referenced.  However, I would not expect that to11

be an issue that would find you on the wrong end of a12

Court of Appeals decision.13

CHAIRPERSON GRIFFIS:  Okay.  I think we14

need to proceed with this as it is, in fact, the15

system that we have.  Problematic or not, we have16

dealt with it as best we can in other circumstances,17

but I think we need to continue.18

I don't hear anything that would present19

to me a concern that we would have either of these20

gentlemen remove themselves from their duties today in21

this appeal.22

That being said --23

VICE-CHAIRPERSON MILLER:  Mr. Chairman?24

CHAIRPERSON GRIFFIS:  -- let's get back to25
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the confusion of where we started.  Ms. Miller?1

VICE-CHAIRPERSON MILLER:  Well, before we2

get into the motions to dismiss and the legal3

arguments that the parties have raised in the4

pleadings, I was asking myself whether or not this was5

not moot because it seemed like it was the same issue6

decided with respect to the certificate of occupancy7

that went to these building permits.  And I was asking8

Mr. Taylor what his view on that was.9

MR. TAYLOR:  I think the issues are10

virtually identical due to the regulations for issuing11

a certificate of occupancy, which specify certain12

conditions before that certificate can be issued.  The13

Zoning Administrator could not in good faith issue14

such a certificate.15

I do believe that there is an16

appropriateness that if Mr. Fengler's appeal moves17

forward, it would be valid to adjudicate the cross-18

appeal at the same time.19

MR. FENGLER:  I disagree.  And the reason20

why, if I may be so -- is that when I talk to the21

community, it was clear that if there was going to be22

an appeal filed of a DCRA decision, it would go23

through the process and notification would be put out.24

And, as a consequence, I don't have anyone25
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here from the community that would want to talk about1

the certificate of occupancy.  I haven't had a chance2

to run it through our ANC.3

CHAIRPERSON GRIFFIS:  Let's be clear,4

though, and put it in the context here.  If we were to5

join these, this is not happening today.  There's6

certainly going to be enough time, one, for you to7

present a case that can address that.8

We wouldn't have two-day notice and have9

you come in and actually be on the other side of10

appeal and do it this afternoon unless you thought you11

could avail yourself to do that.  So that will be12

addressed.13

But fundamentally or in terms of elements14

of efficiency, do you have any difficulty with15

combining the two?16

MR. FENGLER:  I guess from a legal17

standpoint, I see your case.  From a practical18

standpoint, as someone who volunteers their time, you19

know, I have taken off what I thought was only going20

to be a couple of hours.  Of course, now it would be21

a half a day.22

And our ANC may have depending on when you23

have this second meeting -- we have three people24

designated to represent the ANC.  It was my short end25
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of the straw today to take a half a day off work and1

represent our ANC.  So, again, I feel frustrated.2

This happened in a similar case with our3

ANC where the Zoning Administrator did not show up and4

we had to have a two-part hearing requiring people.5

That was Cluck U Chicken.6

So it's just frustrating that we seem to7

can't -- you know, we as citizen volunteers avail of8

ourselves to the timetable as published in the public9

record.  And consistently DCRA refuses to recognize10

this commitment of our time and your time accordingly.11

And I'm prepared to move forward with the12

components of our appeal today, realizing there may be13

a round two for DCRA to take their testimony, of which14

if that meeting changes and the cross-appeal was15

added, we can adapt accordingly.16

CHAIRPERSON GRIFFIS:  Yes.17

MR. TAYLOR:  Chairman Griffis?18

CHAIRPERSON GRIFFIS:  Yes?19

MR. TAYLOR:  If I may, DCRA was certainly20

aware of this appeal.  DCRA is certainly aware of the21

volunteer efforts that the ANC commissioners22

throughout the city put in for the benefit of their23

fellow citizens.24

Similarly, DCRA also has studied the25
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issues on appeal and was prepared for this case to1

move forward, at least from the part of this case that2

we were prepared to present.3

MR. FENGLER:  Which part was that?  I'm4

confused.5

MR. TAYLOR:  With all due respect to co-6

counsel, I would rather save my case until the case is7

being heard.8

CHAIRPERSON GRIFFIS:  Okay.  But you are9

ready to prepare your case in chief today.10

MR. BROWN:  Mr. Chairman, notwithstanding11

I would like to settle all of the issues at once, we12

are prepared to go forward on the ANC-6A appeal and13

leave the cross-appeal for later if that is the14

Board's sense.  I don't think there is any surprise to15

the cross-appeal, but we certainly want to go forward16

on the underlying ANC-6A appeal.17

With the Board recognize that the appeal,18

my cross-appeal, has been timely filed and is now19

pending before the Board so that we don't have --20

CHAIRPERSON GRIFFIS:  You mean a separate21

appeal?  No.  You're saying --22

MR. BROWN:  If you're going to take them23

separately or as one case.24

CHAIRPERSON GRIFFIS:  Fair enough.  I'm25
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sorry.  I misunderstood what you said.1

MR. BROWN:  I just want to make sure that2

we don't have a timeliness issue as it relates to my3

cross-appeal.4

CHAIRPERSON GRIFFIS:  Right.5

MR. BROWN:  It is certainly timely now.6

I don't want to have to run around the corner and file7

an appeal to satisfy, you know, actually the piece of8

paper --9

CHAIRPERSON GRIFFIS:  Right.10

MR. BROWN:  -- to just satisfy the --11

CHAIRPERSON GRIFFIS:  Right, right.12

MR. BROWN:  -- timeliness issue.13

CHAIRPERSON GRIFFIS:  Okay.  Well, we have14

a couple of preliminary matters.  And I would like to15

take the cross-appeal as a motion in a preliminary16

matter and so that we would be able to establish it17

and set accordingly depending on our decisions on18

other elements to it.19

I think it is going to be important to20

differentiate the elements that were brought in the21

first appeal with that of the cross.  So we may, in22

fact, even issue a separate number to it.23

But I think there is some efficiency in24

terms of notice, in terms of our time, the ANC's time.25
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Let's say we track these things together --1

MR. BROWN:  Okay.2

CHAIRPERSON GRIFFIS:  -- and depending on3

how it goes.  But I will restate the fact that I4

appreciate you saying it should be no surprise.  It5

shocked me when I saw the motions for cross-appeal.6

It's an interesting maneuver.7

I am not aware of ever being served a8

cross-appeal in an appeal.  And, in fact, I spent some9

time looking at the regulations to see procedurally10

how we would deal with them.11

So there are some elements.  And I think12

that brings up some substantive pieces that I could13

not anticipate or certainly would not require the ANC14

to be prepared for today.  And we would obviously give15

time for preparation with that.16

However, Mr. --17

MR. BROWN:  Mr. Chairman, if I could add18

one --19

CHAIRPERSON GRIFFIS:  Yes?20

MR. BROWN:  As part of your preliminary21

issues, the issue that Mr. Fengler and I have both22

raised of the Zoning Administrator's presence, whether23

we're talking about the appeal or the cross-appeal,24

it's kind of almost nonsensical to go forward without25
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his presence.1

CHAIRPERSON GRIFFIS:  It is nonsensical,2

yes.  It's interesting that you both agree on that3

same issue.  However, the point is I think well-taken.4

And I guess, Mr. Taylor, I'm a little5

befuddled by your comments that this is just a legal6

issue that you can present your entire case because7

I'm wondering if you could -- well, see, I would have8

to ask you a substantive question, then.  That puts us9

right into the appeal we've got preliminary motions to10

deal with.11

I think we could probably take up the12

first preliminary and then get to the element of what13

is left for today.  And the first motion, of course,14

is timeliness, which is a jurisdictional question for15

us.  I would like to give you the opportunity to16

address that now.  And we will then have questions.17

MR. FENGLER:  Thank you very much.18

Part of our frustration is that when this19

building was being constructed, it's hard to know from20

a lay person what is being built and when their21

permits are issued.22

So as soon as we found out that this was23

a six-unit building, I placed phone calls into DCRA.24

And I went on their Web site that tracks the25
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disciplines.1

In talking to DCRA, at the end of November2

and, in fact, specifically on November 8th with Ms.3

Faye Ogena at DCRA, she told me that the final permits4

would be issued in late December and early January,5

the final permits would be issued in late December or6

early January.  And the three that I was talking to7

her about were the electrical, fire, and mechanical,8

plumbing disciplines.9

So when we had our meeting in December, we10

appealed the administrative action on those permits.11

They were polled earlier in the year, and they were12

approved in December and January.  And because you13

only meet once a month, we appealed that14

administrative action, which was the approval of those15

permits that happened subsequently to our meeting16

based on the phone call I had with Ms. Faye Ogena at17

DCRA, when she told me that they would be issued.18

And if you look at the time line from19

opposing counsel, they do list the time line on page20

3 of where we filed our appeal on December 13th.  and21

the final approval did take place, as Ms. Faye22

promised they would, in December and January.23

And that is what we are appealing:  the24

approval of those three disciplines.25
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CHAIRPERSON GRIFFIS:  You're appealing the1

plumbing, mechanical, and electrical permits?2

MR. FENGLER:  Yes because that is the only3

administrative action that was available to us at the4

time.  A certificate of occupancy only happens after5

all five disciplines are done.6

We were trying to signal the DCRA that7

they need to move in with stop work orders because8

there was a fundamental problem with this9

nonconforming use at this location.10

So we fielded the very first thing that we11

had at our availability.  And that was the pending12

appeals of the plumbing and mechanical inspections,13

which is an administrative action.14

CHAIRPERSON GRIFFIS:  How were the15

plumbing and mechanical permits tied to Ms. Ogena's16

review?17

MR. FENGLER:  Okay.  Because if you looked18

at the plumbing and mechanical permits, you would see19

six dishwashers, six kitchens, six bathrooms.20

CHAIRPERSON GRIFFIS:  But did Ms. Ogena21

review and issue --22

MR. FENGLER:  Yes, yes.23

CHAIRPERSON GRIFFIS:  -- the plumbing and24

electrical?25
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MR. FENGLER:  Yes.  She is a signatory on1

the permits.2

CHAIRPERSON GRIFFIS:  And that's plumbing3

and mechanical?4

MR. FENGLER:  Yes, that is correct, sir.5

MR. BROWN:  Mr. Chairman, I don't believe6

that is the case.  Mr. Bello is here, who has some7

experience and could shed light on it.  The8

interesting thing Mr. Fengler raises is in looking for9

a timely appeal, he is latching onto what is actually10

-- and he said it himself -- the approvals that are11

the basis for the certificate of occupancy, which,12

then, in essence, gets us back to my cross-appeal,13

which is the denial of the certificate of occupancy by14

Mr. Cruz.  And, again --15

CHAIRPERSON GRIFFIS:  Okay.  Let's stick16

to -- as it gets later, I will have more and more17

difficulty concentrating.  So let's stick to the18

timeliness in each of these because I want to get to19

the bottom of this because there is a fundamental20

problem that we have if we're appealing plumbing,21

electrical, and mechanical permits, which I haven't22

heard clarified yet.  So let's move ahead with this.23

MR. FENGLER:  Okay.24

CHAIRPERSON GRIFFIS:  We have those dates.25
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Let me ask.  You started off saying, you said, while1

you watched the building go up, there was a point at2

which you realized that it was more than the original3

number of units.  What was that that made you realize4

it?  And when did that happen?5

MR. FENGLER:  When the neighbors that live6

around the building contacted me in my role as single7

member commissioner in late October, indicating that8

it appears to be more than three units being built9

because they saw the amount of plumbing and the10

appliances and the general construction and they could11

see from their windows that this was an expansion of12

the existing building.13

And that's why I started to call DCRA and14

go on the Web site to figure out where they were with15

their building and land permit use.  You can go on the16

Web site and look at the disciplines of when they are17

issued.  And I saw that they were issued but they had18

not been approved.19

And then I called DCRA, asking when they20

were going to be approved.  And they told me their21

approval was imminent and that they had been approved22

but they were just waiting for the paperwork to be23

processed and the Web site to be updated.  And that24

coincided with our meeting happening just two weeks25
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later.  So we went ahead and appealed based on that1

telephone conversation.2

CHAIRPERSON GRIFFIS:  Is it your3

understanding that the plumbing, mechanical, and4

electrical permits were independent of the base5

building permit?6

MR. FENGLER:  As I understand it -- and I7

will confess that I am out of my element.  This is not8

my area.  Those permits when they had the plumbing9

permits, they would start to show where the kitchens10

were.11

They would start to show where the12

bathrooms were.  The electrical would show the fact13

that you would have six separate electrical boxes14

versus the three that were there.  As you start to15

expand a unit from three until six, there should be16

certain telltale signs that the nonconforming use is17

being expanded.  And that is the basis of our appeal.18

They should never have been issued their19

permit.  This developer should never be in the20

position to build a building and then only at the C of21

O be told that it's not right.  And to that extent, I22

agree that we are in a terrible predicament.23

CHAIRPERSON GRIFFIS:  Let's not get too24

far ahead of ourselves here.  So are you aware when25
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the initial permit documents went in, requests for1

permit?  And then are you aware of when the actual2

full permit was issued?3

MR. FENGLER:  The time line, as specified,4

is correct on page 3.  I mean, I did go back and look5

at my notes.  This is when they posted their permits,6

and this is when they approved their permits.7

So it is true that the permits were pulled8

earlier in the year, and they were finally approved at9

the end of the year.  And our appeal came in at the10

end of the year because at the time we made our11

appeal, we were told verbally that permits had been12

approved and that if you notice my appeal, it states13

it's the approved permits, not the issuance of14

permits.15

We only meet once a month.  So we only can16

maneuver --17

CHAIRPERSON GRIFFIS:  Wait a minute.  I18

don't understand that.19

MR. FENGLER:  Our ANC --20

CHAIRPERSON GRIFFIS:  The approval and the21

issuance of a permit are different?22

MR. FENGLER:  Okay.  The issuance, they23

went and pulled the permits.24

CHAIRPERSON GRIFFIS:  Who pulled what?25
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MR. FENGLER:  As I understand it, the1

permits were pulled, meaning that they were given a2

permit to do something.3

CHAIRPERSON GRIFFIS:  Right.4

MR. FENGLER:  And then after the work is5

done, there is a final approval of that permit.6

CHAIRPERSON GRIFFIS:  Okay.7

MR. FENGLER:  I am appealing that final8

approval of that permit.9

CHAIRPERSON GRIFFIS:  So you're appealing10

the inspection that it was in compliance with what11

they submitted and said they were going to do?12

MR. FENGLER:  That's correct.  I'm13

appealing the approval.14

CHAIRPERSON GRIFFIS:  So you don't dispute15

that DCRA issued building permit B469531 -- I'm16

looking at page 2 of Mr. Brown's submission -- on17

February 2nd, 2005?18

MR. FENGLER:  I do not dispute that.19

CHAIRPERSON GRIFFIS:  Okay.  Is it your20

understanding that the electrical permits for final21

approval under the date of December 30 -- let's just22

take that one, plumbing and mechanical inspections.23

Are those the same permits that are attendant to this24

base building permit?25
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MR. FENGLER:  It is my understanding that1

is correct.2

CHAIRPERSON GRIFFIS:  Okay.  So you're not3

asserting that you are timely in terms of just that4

particular date of issuance on February 2nd?5

MR. FENGLER:  I'm assuming I'm timely6

because I'm appealing the approved permits, not the7

issuance of the permits.  I have 60 days to appeal an8

administrative action.  And the administrative action9

I'm appealing is the approved permits.  That's why10

having somebody from DCRA here --11

CHAIRPERSON GRIFFIS:  Sure, sure.  Right.12

MR. FENGLER:  I'm on the phone in late13

November.14

CHAIRPERSON GRIFFIS:  I totally understand15

because here's the framing, then, of your appeal and16

what we would be hearing if we find that that, in17

fact, is timely.18

What we will have to have is the base19

building permits that were issued, that documents that20

were issued a permit for.  And what you're saying is21

what was built in the field is different from that22

because if I'm understanding you correctly, you have23

now asserted that it is not the base building permit24

issuance but, rather, in construction that it was not25
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built according to the permit.1

MR. FENGLER:  Well, to my own detriment,2

let me be clear.3

CHAIRPERSON GRIFFIS:  Good.4

MR. FENGLER:  That's not what I'm saying.5

I'm saying that even when they issued the base permit6

in February, --7

CHAIRPERSON GRIFFIS:  Right.8

MR. FENGLER:  -- that it was issued9

incorrectly.  The time that we knew about it, we could10

see it.  You know, I don't cruise the building permit11

on a regular basis.12

So when it came to my attention in late13

October or early November, when the physicality of the14

structure became evident and I went in to do the look,15

I realized that yes, those permits had been issued16

earlier in the year.  And I asked a question, "When17

will they finally be approved?"18

I was told "December or January."  And19

that's the administrative action I'm approving because20

I think that the underlying permits issued earlier in21

the year were also issued incorrectly.22

CHAIRPERSON GRIFFIS:  Okay.23

VICE-CHAIRPERSON MILLER:  Mr. Fengler,24

does DCRA send to the ANC notice of all building25
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permits?1

MR. FENGLER:  They started doing that in2

January or February of this -- it has been irregular3

until they hired Eric Rogers.  He has taken that4

responsibility on.  So at the time period that this5

intervening issued, no, they were not sending out the6

monthly updates to our ANCs.7

VICE-CHAIRPERSON MILLER:  They weren't?8

MR. FENGLER:  They were not.9

VICE-CHAIRPERSON MILLER:  Last February,10

but they are since when?11

MR. FENGLER:  I believe I got my first one12

in the end of January.13

VICE-CHAIRPERSON MILLER:  When did the14

building start going up?15

MR. FENGLER:  I believe construction16

started in the summer.  I don't have the exact date17

because I don't live on that street.  But I got the18

call from a constituent in the October time period,19

when they were actually seeing some of the internal20

dynamics of the building.21

VICE-CHAIRPERSON MILLER:  I'm sorry.  The22

Chairman --23

MR. FENGLER:  I'm sorry?24

VICE-CHAIRPERSON MILLER:  He's reminding25
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me that a building wasn't going up, that it was1

interior renovation.2

MR. FENGLER:  No.  There was actually3

significant construction to the building, --4

VICE-CHAIRPERSON MILLER:  Oh, there was?5

MR. FENGLER:  -- significant construction,6

because they were converting three units into six7

units.  We're talking about big porch blowout,8

significant.  I mean, it's a whole new -- it's not9

insignificant just to say that they did the work10

interior.  There were some larger construction issues11

going on.12

CHAIRPERSON GRIFFIS:  Sure.13

VICE-CHAIRPERSON MILLER:  And that was in14

the summer?15

MR. FENGLER:  From recollections from the16

constituents, it was that work kind of started in the17

summer.  And then as they watched it, they became18

aware of the fact that six units were becoming19

available in the fall, in the October time period.20

VICE-CHAIRPERSON MILLER:  How do they know21

that by watching it that six units were becoming22

available?23

MR. FENGLER:  I don't have the constituent24

here, but when I followed it up with her and made the25
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phone call, I found that to be true.  So how to deduce1

that I guess one could speculate.  But what she2

deduced was accurate.  And that's what motivated me to3

move forward in the appeal.4

CHAIRPERSON GRIFFIS:  Was there a permit5

posted on the property that you know of?6

MR. FENGLER:  I believe they did have7

permits posted on the property.8

CHAIRPERSON GRIFFIS:  And have you9

reviewed --10

MR. FENGLER:  Also, I will say that we had11

problems with permits.  And one of the questions I was12

going to ask the Zoning Administrator is I know there13

were at least, to my count, three stop work orders14

that were violated during this period.  To have15

construction work through the stop work orders, I was16

going to ask the Zoning Administrator what the17

consequences of those were.18

I mean, that gets to us trying to figure19

out how the permits because it was very confusing --20

VICE-CHAIRPERSON MILLER:  During what21

period were the three stop work orders?22

MR. FENGLER:  November, December, and23

January.24

VICE-CHAIRPERSON MILLER:  Okay.25
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MR. FENGLER:  And I documented those with1

the Zoning Administrator through e-mail.2

CHAIRPERSON GRIFFIS:  That's after the3

February '05 issuance of the base --4

MR. FENGLER:  That's correct, sir.5

CHAIRPERSON GRIFFIS:  And the stop work6

orders would have been because -- when did you say it7

was?8

MR. FENGLER:  It was the November,9

December, and January time period.10

CHAIRPERSON GRIFFIS:  So it was after you11

filed your appeal?12

MR. FENGLER:  I believe one stop work13

order was before we filed our appeal.  And this again14

was adding to the angst of trying to figure out where15

they were in the permit process and why I picked the16

phone up because the Web site is not maintained in a17

timely fashion to indicate when things are approved.18

So I decided to err on the side of caution19

and get a verbal confirmation from Ms. Faye Ogena on20

November 8th, 2005, when she told me that the permits21

were approved and they were just pending.  They were22

in the system.23

VICE-CHAIRPERSON MILLER:  DCRA has a Web24

site, which lists what --25
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MR. FENGLER:  They have the building land1

use.  It's where the five disciplines are listed.2

It's called -- here, I have it -- the building plan3

review status.  You get a tracking number, which I4

listed on my appeal because that was the only thing I5

had at the time.6

And you can look at the disciplines and7

look at the status.  And here you see that the status8

date of when things were issued and then waiting for9

final confirmation of approval was what we were10

appealing.11

VICE-CHAIRPERSON MILLER:  So did they have12

that in February of 2005?13

MR. FENGLER:  Yes.  I believe this Web14

site was up and running.  At the time we didn't know15

that we had a problem with the property.16

VICE-CHAIRPERSON MILLER:  I understand17

that.  I'm just wondering, as an ANC commissioner, is18

that one of the things you check?19

MR. FENGLER:  I try to check it.  We're in20

Capitol Hill.  The amount of development is so vast21

that I only really check things I think look22

suspicious because given it's just an amazing amount23

of development that is going on in our community.24

It's very hard to keep up with all of it.  But I do25
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check when either a constituent highlights a concern1

or I walk by and see a concern.2

VICE-CHAIRPERSON MILLER:  Okay.  So say in3

October that your constituent says, "I think there is4

this problem with this building."5

MR. FENGLER:  Right.6

VICE-CHAIRPERSON MILLER:  Then could you7

go to the Web site and check it?8

MR. FENGLER:  Yes.  That's --9

VICE-CHAIRPERSON MILLER:  And so would you10

have found, then, on that Web site that this building11

permit had been issued?12

MR. FENGLER:  I did that when I first13

looked on November the 8th from a concern that I had14

in October.  It took me a couple of weeks to get to it15

in my in box, but by the time I got to it within two16

weeks, I went to the Web site and checked.  And then17

I uncovered what I uncovered, and I started moving18

down the road of the appeal for December.19

VICE-CHAIRPERSON MILLER:  So when you20

checked that Web site, did it say that this was a21

building permit for six units in two parking spaces?22

MR. FENGLER:  I got that verbally.  What23

the Web site will show is the five disciplines, what24

was approved, and what was being held for correction25
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or pending.  So I only appealed the three things at1

the time.  That's why I didn't appeal all five2

disciplines.  I only appealed the three disciplines at3

the time that I had a verbal confirmation.4

You know, what happens is that after I5

look into something, I talk to the Zoning6

Administrator, I talk to DCRA, and I ask them what is7

going on, I pull this information out.  They answer my8

question.  They say it's six units.  They give me the9

rationale.  And I move forward.10

There is nothing on the Web site that11

would indicate to me that there were six units.  That12

would only be done by looking at the permit or talking13

to someone in the DCRA inspector's office.14

VICE-CHAIRPERSON MILLER:  You know, it15

feels like we're pulling teeth a little bit.  I mean,16

if you have a written response to the motion, you17

could --18

MR. FENGLER:  If I had a written response?19

VICE-CHAIRPERSON MILLER:  To his motion,20

you would address all of these dates because we have21

to decide timeliness based on dates and notice.  And22

that's why I'm asking these kinds of questions, like23

when --24

MR. FENGLER:  Sure.  I understand.25
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VICE-CHAIRPERSON MILLER:  -- did you see1

this and what did you know and --2

MR. FENGLER:  And, to make it easy, you3

know, I'm not a lawyer, but the outline on the two4

pages is accurate to my records.  I went and checked5

those records.  So what they laid out is accurate, to6

include when we filed the appeal.7

My point is that when we filed our appeal,8

when we made our appeal in early December and you9

approved it, we filed December 13th, I was approving10

actions that were going to take place on December11

30th, on January 17th, and specifically, both on12

January 17th because I had a phone call in November13

that said these permits are going to be approved,14

they're in the process of being approved, being15

constructed, we meet once a month.16

At our very next meeting in December, I17

appealed those approvals.  That's what my appeal said.18

It didn't say the "issuance."  It says, "the19

approvals."20

VICE-CHAIRPERSON MILLER:  Okay.  I would21

just --22

MR. FENGLER:  So I guess I'm relevant23

insomuch as I could have waited until January or24

February to use up the whole window, but I decided to25
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appeal based on what I know is going to happen.  What1

I knew was going to happen happened.  Those were2

approved, albeit directly after I filed my appeal.3

So I don't want to be too cute.  I clearly4

understand, you know, the situation that you're in,5

but our ANC, like I said, only meets once a month.6

And I decided, instead of waiting to see them, I would7

take the verbal order over the phone that these had8

been approved and they're in for process.9

CHAIRPERSON GRIFFIS:  Right.  I don't10

think that fundamental date that we're looking at is11

-- what did you say?12

MR. FENGLER:  I would think the date --13

CHAIRPERSON GRIFFIS:  December?14

MR. FENGLER:  The date should be December15

30th, January 17th, and January 17th.  That's what I'm16

appealing.17

CHAIRPERSON GRIFFIS:  The direct question18

is going to become --19

MR. BROWN:  Can I interject?20

CHAIRPERSON GRIFFIS:  -- what error are21

you asserting happened at the approval on December22

30th, 2005?23

MR. FENGLER:  That's the nature of my24

appeal, that they expanded a nonconforming use, that25
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they didn't have the right parking signs, --1

CHAIRPERSON GRIFFIS:  Right.2

MR. FENGLER:  -- that in a similar order3

issued in 1993 --4

CHAIRPERSON GRIFFIS:  Right.  And that's5

where you're going to run into a technical difficulty6

because on December 30th, first of all, those7

approvals began to approve the disciplines --8

MR. FENGLER:  Right.9

CHAIRPERSON GRIFFIS:  -- that would have10

been based on the inspections of what was built.11

MR. FENGLER:  I still think that if they12

issued that final approval and they issued that in13

error based on the zoning code, that's an admission of14

action that can be appealed.  I mean, if I wait until15

the certificate of occupancy, I would have waited16

until --17

CHAIRPERSON GRIFFIS:  Okay.  I don't18

disagree with you.19

MR. FENGLER:  I mean, so that's the first20

thing.  I mean --21

CHAIRPERSON GRIFFIS:  It will be an22

official action, but it gets back to the point that I23

said before.  The official action is they went out and24

inspected that it is in compliance with what was25
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approved and issued in permit.1

MR. FENGLER:  But they were looking at in2

compliance, they admitted to me over the phone and in3

person, -- Bill Cruz met me in person -- that they4

didn't even look at the nonconforming use component.5

That's why Bill Cruz being here would be important,6

but he admitted to me that if he could do it over7

again, they were extending the nonconforming use.8

And we don't expand nonconforming uses.9

By issuing these permits for electrical, fire, and10

pluming, they were expanding a nonconforming use by11

adding six more showers, six more kitchens.  These are12

things that can be appealed.  We shouldn't have to13

wait for the certificate of occupancy if we already14

know the preliminary method of action is going down15

the wrong course.16

CHAIRPERSON GRIFFIS:  Right.17

MR. BROWN:  Mr. Chairman, can I interject18

--19

CHAIRPERSON GRIFFIS:  We're not20

disagreeing with you.  Yes?21

MR. BROWN:  -- that the Board's22

jurisdiction is zoning-related.  And we have had this23

discussion in other contexts before.  The decisions24

that Mr. Fengler is talking about, the December 30th25
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and on, they're not even building permits.  They're1

electrical, mechanical, plumbing permits.2

There is no zoning component to those3

permits.  There are no zoning issues to the inspection4

and approval of those permits.  It's a trade permit.5

And the zoning issues occurred when the permits were6

issued, the original permit and the revision, back in7

February and April of 2005.8

There are no zoning decisions, no9

jurisdiction for this Board, occurring until, as10

correctly Mr. Fengler says, the next event is the11

certificate of occupancy.12

MEMBER ETHERLY:  So, Mr. Brown, you're13

arguing, in essence, then, that there is no way14

through any of that series of final approvals that the15

ANC can reach back, in essence, and get at any of the16

zoning-related questions here?17

MR. BROWN:  Well, I mean, there is no18

question they can't reach back.  What he's looking for19

is a contemporaneous decision within his time frame.20

Now, he has filed an appeal of events that actually21

hadn't occurred, a premature appeal.  We're not going22

to go there.23

But all of these zoning issues, the issues24

that were zoning-related that could be the subject of25
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the appeal, occurred in February and April of 2005,1

not prospectively in late December and January, except2

for the eventual certificate of occupancy application.3

MEMBER ETHERLY:  So what of the argument4

that, as you are aware, case law does provide for5

extenuating circumstances, as I'm sure Mr. Fengler is6

aware?  Part of the questions are getting at, one,7

when you look at the language of the relevant zoning8

reg as it deals with timeliness, you kind of have two9

things:  one, when did you have notice of the decision10

of which you're complaining; or when should you have11

had notice.  And so that's a little bit of I think12

where Mrs. Miller and the Chair were probing.13

There's a little bit of an escape hatch,14

if you will, which is are there some extenuating15

circumstances.  And I'll put aside when you should16

have known or when did you actually know something for17

a moment, and I'll just say, well, to an extent, Mr.18

Brown, coming back to you, how do you deal with the19

potential argument that I'm hearing, in part, which is20

we really had no way of knowing how many units were21

going up because of the nature of the work.22

And the only way we could effectively tell23

was by virtue of seeing all of these final approvals24

that began to indicate the level of detail in terms of25
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the work that was happening on the property.1

Isn't that, in essence, extenuating2

circumstances that would get them into that safe3

harbor, if you will, of some of the case law around4

the issue of timeliness?5

MR. BROWN:  And I don't believe so.  One,6

several things happened.  And Mr. Fengler and I are in7

agreement on the time line.  The initial permit was8

issued in early February.  Before the end of that9

month, work was actively going on at the site.10

MEMBER ETHERLY:  Before the end of11

February?12

MR. BROWN:  Before the end of February13

2005.  I have photographs, which I can share with you,14

that Mr. Tesfaye can validate the date.15

Mr. Fengler is correct.  This was no small16

project.  The dumpster came on the site.  Work began17

immediately.  The first thing that had to be done was18

the replacement of the roof.  So there was certainly19

a visible appearance that you couldn't avoid of20

substantial work going on at the site.21

Now, the permits were posted, as they22

should be.  And the permits don't say 60 minutes on23

the face of them.  At least the building permits24

don't.  But you certainly have noticed that permits25
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have been issued.  You certainly have noticed the work1

is going on.  And then having known that, it is2

incumbent upon you to investigate.3

If you look at the trade permits,4

plumbing, mechanical, air conditioning, they were all5

issued no later than July.  Now, those permits on6

their face say the number of units or the number of7

air conditioners.  So, again, you have further notice8

-- and they're posted -- that this work is going on.9

So I think nobody could ignore or be10

unaware of this work going on.  And then the11

investigation should have risen from there.  The other12

part of the safe harbor is not by itself -- there are13

some extenuating circumstances, which I don't think14

exist -- is that doesn't create a prejudice or15

hardship to my client.16

And if you look at when the 60-day period17

should have started running, by midsummer, by early18

spring, actually, February, March, April, May, this19

appeal should have been on the books and my client20

been on notice.21

In effect, he was able to, unbeknownst to22

him because there was no communication, continue on23

his project, not just through the end of December24

because he didn't actually have notice of the filing25
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of this until late February from Mr. Cruz.  So he was1

able to reach substantial completion on this project,2

even before this appeal was filed, and sell two units,3

again, even before the appeal was filed.4

So, I mean, if you balance the two,5

certainly there was more than adequate warning or6

reason for the ANC to investigate.  There are7

resources available to them.  And if they didn't, they8

should have availed themselves.9

In the meantime, the equities are very10

much in favor of my client, who had no notice11

whatsoever and spent, as people testified, putting12

aside the land acquisition, close to a million dollars13

during this period of time and to reach substantial14

completion.15

So I think the safe harbor can't be viewed16

in isolation.17

MR. FENGLER:  I disagree somewhat with18

that.  When I filed my appeal, of course, by law, I'm19

required to mail notification to not only the Zoning20

Administrator but to your client, which I did do.  So21

that your client would have gotten the notice in22

December in a very timely fashion from when we23

actually voted to do the appeal in early December.24

My other comment was while maybe having a25
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dumpster and doing roof repair may look like large1

activities and it is a large activity but to the2

untrained professional, until you actually start3

seeing walls go up and windows go up and kind of4

configuration, you really don't know.5

There's been a lot of renovation on6

Capital Hill.  It's hard to know from a roof repair7

and a dumpster even if someone did notice.  I mean,8

what we were doing is that once it became known to us9

that this was a six-unit property, DCRA at that time10

was not sending out monthly notices.  Once we found11

out by phone call and follow-up, we appealed12

immediately.13

And my last point is I think it's still14

valid to appeal the final inspection.  I was arguing15

at the DCRA before they did that final approval not to16

give the final approval.  I said please don't give the17

final approval because you all forgot to look at the18

nonconforming use.19

Even though you issued the permit, you20

said it was within your power on final inspection to21

go ahead and look at the existing zoning text and then22

make your final inspection in accordance with the23

zoning law if you forgot about that law earlier in the24

year.  And they said that they were not going to do25
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that, that they were going to issue these permits, and1

that if I didn't like it, I was to appeal.2

And I said, "When do you issue the3

permits?"4

And they said, "We're going to issue them5

in December and January."6

And I said, "Roger out.  We're going to7

appeal."  And that's what we did.  We appealed their8

final issuance.  That's fair game because I gave DCRA9

a chance to solve this administratively on their own10

accord.  Even after the fact that I brought to their11

attention that they were extending a nonconforming12

use.13

VICE-CHAIRPERSON MILLER:  You brought it14

to their attention when?15

MR. FENGLER:  In November, --16

VICE-CHAIRPERSON MILLER:  In November?17

Okay.18

MR. FENGLER:  -- when I talked to --19

actually, in October and November.20

MR. BROWN:  Did you speak with Mr. Cruz?21

MR. FENGLER:  Yes.  And it was the -- I22

keep forgetting her name but Ms. Faye Ogena.23

VICE-CHAIRPERSON MILLER:  Mr. Brown, I24

just wanted to pin down.  You said they should have25
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known in late spring or early summer and in late1

spring, they should have known because of the2

construction work.  Is that your point?3

MR. BROWN:  Well, no.  They should have4

known, again, Mr. Tesfaye got his permits February5

25th, mobilized the site with a dumpster that he6

started:  one, removing or replacing the roof; and,7

two, gutting the interior.8

CHAIRPERSON GRIFFIS:  Which of the posted9

permits listed the unit numbers?10

MR. BROWN:  The posted permits, they're in11

your package.  Unfortunately, the building permit --12

CHAIRPERSON GRIFFIS:  Does not?13

MR. BROWN:  -- does not.14

CHAIRPERSON GRIFFIS:  I thought you said15

that the mechanical or electrical or the plumbing --16

MR. BROWN:  Yes.  And if you go to the17

electrical permit, you will see the count of like six18

-- the first one was issued May 12th.19

CHAIRPERSON GRIFFIS:  Did any of them list20

total units?  I mean, I could have a house with 2521

toilets, couldn't I, a single family residence?22

MR. BROWN:  Actually, maybe not, but23

that's a debate we needn't do.  But the May 12th24

electrical permit says six dishwashers, six garbage25
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disposal, six clothes dryers.1

MR. FENGLER:  Where does it say that, sir?2

CHAIRPERSON GRIFFIS:  I need a lot of3

staff, big dinner parties.4

MR. BROWN:  It's tab 5 in my filing.5

MR. FENGLER:  Oh, I see it there.  I6

apologize.7

MR. BROWN:  It says six central A/C, six8

electrical range, six clothes dryer, six garbage9

disposal, six dishwasher.  And then if you go to June10

15th plumbing permit, you have 4 bathtubs, 6 water11

closets, 4 washer boxes, 6 basins, and the dishwasher12

part is obscured.13

MR. FENGLER:  You know, I'm willing to14

stipulate to make this easy for the Board.  I'm15

willing to stipulate all of those permits were issued16

at that time.  That is not the basis of my appeal.17

The basis of my appeal was the final18

inspection.  That is why you have a final inspection.19

You get that final goal started that you did it right.20

CHAIRPERSON GRIFFIS:  Did what right,21

though?22

MR. FENGLER:  That everything was done in23

accordance with the zoning regulations.24

CHAIRPERSON GRIFFIS:  That's where we may25
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differ.1

MR. BROWN:  Okay.  If there's no zoning2

element -- excuse me.3

MR. FENGLER:  I guess if the initial4

permits are issued in error and that becomes aware to5

DCRA before they do their final inspection, --6

CHAIRPERSON GRIFFIS:  Right.7

MR. FENGLER:  -- I still feel it's8

incumbent.  They still have it in their powers to say,9

"We made a mistake."10

CHAIRPERSON GRIFFIS:  Right.  And you made11

that statement.  I think it's pretty clear, your12

position.13

MR. FENGLER:  Yes, sir.14

CHAIRPERSON GRIFFIS:  What can you tell us15

-- well, this may be a little off track.16

MR. FENGLER:  Okay.17

CHAIRPERSON GRIFFIS:  But where is your18

confidence that DCRA has a chance to go back and19

revoke the permit at the point at which they're doing20

their final inspections of that permit?21

MR. FENGLER:  I guess my confidence is22

that DCRA would follow the zoning code and make sure23

that no nonconforming use is expanded.24

CHAIRPERSON GRIFFIS:  Okay.25



196

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

MR. FENGLER:  If they issued a permit in1

error that extended a nonconforming use, it's2

incumbent upon them not to let this thing go any3

further.4

CHAIRPERSON GRIFFIS:  Right.5

MR. FENGLER:  See, what happens, if they6

would have done that in November --7

CHAIRPERSON GRIFFIS:  And that's an8

excellent point.  And I absolutely understand your9

position, but then aren't we always going back to the10

base building permit, of which the error you're11

asserting was established?  Isn't it and everything12

grows from that error?13

MR. FENGLER:  That is correct.  And I will14

agree with counsel that in February and in May and in15

June, again, we could argue should I have known, what16

I could have done to have known, I would have appealed17

those actions.  But what I decided to appeal based on18

timeliness and the 60-day window, which I will concede19

clearly February to October violates that window, I'm20

appealing what I was told to be the final action on21

issuing those structural permits because at the time,22

I had no idea.23

You know, those building permits lead to24

this certificate of occupancy.25
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CHAIRPERSON GRIFFIS:  Wouldn't the final1

action and conformance for the zoning regulations be2

the certificate of occupancy, its issuance?3

MR. FENGLER:  Right.  But if I would have4

waited for that, I would have appealed, started my5

appeal two weeks ago, and then been on the calendar6

for six months from now because it took six months for7

me.8

CHAIRPERSON GRIFFIS:  Right.9

MR. FENGLER:  So I appealed the very first10

administrative action that I could, --11

CHAIRPERSON GRIFFIS:  Sure.12

MR. FENGLER:  -- knowing that I was wrong.13

CHAIRPERSON GRIFFIS:  Sure.14

MR. FENGLER:  What happened here was15

wrong.  I could have waited for the C of O, although16

waited to June, and then filed an appeal, and waited17

six months.  We could be here in December.18

But after that, I didn't think that was19

fair to them either.  I felt as soon as I found out20

something was wrong, I should appeal the very first21

administrative action.22

CHAIRPERSON GRIFFIS:  Okay.  It goes back23

maybe to one of our initial questions of you now that24

we're all here --25
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MR. FENGLER:  Right.1

CHAIRPERSON GRIFFIS:  -- and you2

understand that this could have been a cross-appeal3

regarding the certificate of occupancy.  Does it tend4

to refocus your energies on the certificate of5

occupancy?6

MR. FENGLER:  I mean, there is no doubt7

that when they appeal the certificate of occupancy,8

our ANC will have a position that supports, ironically9

enough, that supports, DCRA's decision not to issue10

the C of O.11

CHAIRPERSON GRIFFIS:  Right.12

MR. FENGLER:  We have other issues.  You13

know, their denial and our appeal, while there is a14

correlation, they're not exactly the same.  We have a15

parking component that they left out of their denial16

of the appeal, which I think is also a fundamental17

check that they should not have gone forward on any of18

these things if they knew they couldn't provide the19

parking.20

So I share your frustration, and I share21

your duplicativeness that we will see this thing22

twice.  But at some point in time, we're trying to23

hold an agency accountable.  They should be held24

accountable when they issue these permits because what25
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has happened -- and I will agree with counsel -- is1

that because they're not doing their job correctly,2

we're doing it after the fact.  It's like a3

prophylactic after you're pregnant.4

It's bad.  But at the same time, the5

neighborhood that is around this place and R-2 deserve6

to have the zoning code protected, you know, issues of7

parking density.  This is why we have zoning8

regulations in R-4.  So I'm torn between representing9

everyone else and then a client that has invested some10

money.11

So I am erring on the side of the12

residents who live in and around this property.13

VICE-CHAIRPERSON MILLER:  What prompted14

your constituent to bring the matter to your15

attention?  Do you know?16

MR. FENGLER:  Witnessing this large17

building being expanded.18

VICE-CHAIRPERSON MILLER:  Witnessing in19

October, even though it had been under construction20

since February?  Okay.21

MR. FENGLER:  I mean, Ms. Miller, to be22

quite honest, it's hard to know with people's work23

schedules, summer vacation.  I will stipulate, much to24

my disadvantage, that we should have probably called25



200

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

this in March or April.  I mean, clearly counsel makes1

a legitimate argument there.2

But I still think that there is an3

administrative action that was taking place in the end4

of the year.  And that action is strong enough for me5

to hook into, the final approval.  That's an action6

that has to be taken.  They can't move forward unless7

they get their final approval.  And anything up until8

then is open for review.9

VICE-CHAIRPERSON MILLER:  Did you ask the10

Zoning Administrator to revoke the building permit?11

MR. FENGLER:  Yes.12

VICE-CHAIRPERSON MILLER:  And what was his13

response?14

MR. FENGLER:  At that time, it was15

"Appeal."16

VICE-CHAIRPERSON MILLER:  And when was17

that?18

MR. FENGLER:  That was in the October time19

period.20

VICE-CHAIRPERSON MILLER:  Okay.21

MR. FENGLER:  I mean, generally Dr.22

Canavan came to our ANC in August and said, "If you23

don't like what we do in DCRA, you can just appeal24

us."25
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And that was the general theme that1

permeated the agency at that time was that all of our2

concerns were irrelevant and that we have a venue3

called an appeal.  So they put the onus on us to file4

all of the appeals.5

And that's why you're seeing the ANC-6A in6

front of your Board more times than you ever had7

before in the past, because we are shut out of the8

process.9

CHAIRPERSON GRIFFIS:  Well, okay.  We10

won't delve too far into that, but it is the proper11

procedure to bring an appeal to this Board.12

MR. FENGLER:  That's correct.  No.  You're13

absolutely right.14

CHAIRPERSON GRIFFIS:  It's not adjudicated15

down at DCRA.16

MR. FENGLER:  Right.  My frustration is I17

agree we shouldn't have been here, that DCRA when they18

had known what was going on should have taken the19

steps to remedy the problem.20

CHAIRPERSON GRIFFIS:  Right.21

MR. FENGLER:  And when they didn't take22

those steps and they still issued that final approval,23

to me that was an administrative action worth24

appealing.  That's, of course, my opinion.25
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CHAIRPERSON GRIFFIS:  Okay.  Mr. Taylor,1

timeliness?2

MR. TAYLOR:  Mr. Chairman, the District3

believes that the Board has done an excellent job of4

framing the legal issues and chooses not to take a5

position on the resolution of those issues and is6

confident that the other parties can argue their7

cases.8

CHAIRPERSON GRIFFIS:  Certainly legally9

there is a position you could take on whether it's10

timely placed or not, is there not?  When did they11

know?  When should they have known?  Is it timely?12

MR. TAYLOR:  That is not an issue that we13

have been considering.14

CHAIRPERSON GRIFFIS:  Okay.  Mr. Brown,15

it's your motion.  We're going to let you speak to it16

now.  And then we can have responses quick.17

MR. BROWN:  Well, I mean, I think that the18

Board understands the timing and the issues and the19

fact that timeliness hasn't been achieved here as it20

relates to the zoning decision, which are the two21

building permits and that there was ample awareness22

that this activity of a substantial nature was going23

on and the duty to investigate and then also, given24

this time frame, again, February 2005 through25
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December, arguably, at the earliest and, actually,1

February, when my client actually received notice of2

the appeal, again, he didn't receive mail at the site3

-- that's where all the notices were sent -- that the4

prejudice he has suffered can be measured in dollars5

and cents, a completed project and expenditures,6

again, putting aside the land value, of a million7

dollars.  So I don't think there's any way you can8

avoid the finding that this was an untimely appeal.9

The other thing that Mr. Fengler keeps10

going back to and it shows looking forward from the11

appeal date is these inspections.  These were not12

zoning inspections.  They were not zoning-related.13

But what he is really talking about and recognizing14

that it's too late to appeal the building permits is15

the certificate of occupancy.16

And that matter is clearly before you17

today.  I think it could be resolved fairly easily18

today and the matter resolved completely for everybody19

involved.  Nobody wants to come back again and find20

out where we stand.  So I would ask the Board in21

considering the timeliness issue to also consider22

again the cross-appeal matter.23

MEMBER ETHERLY:  Mr. Brown, a quick24

question.  Is there a limit to the issues that the ANC25
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can get at through the certificate of occupancy piece1

of this?  Could the ANC just essentially get to the2

zoning issues by appealing the C of O, as you did or3

as you are endeavoring to do, I should say?4

MR. BROWN:  Yes.  And, again, there is an5

identity of issues in Mr. Cruz's letter with the6

exception that we both note:  parking.  And, you know,7

I'm willing to, even though it's not part of Mr.8

Cruz's decision.  I'm here today and prepared to talk9

to parking.  I think we could wrap this up by 6:0010

o'clock, when everybody wants to go home.11

MEMBER ETHERLY:  I appreciate that.12

That's optimism.13

MR. BROWN:  Well, we were here too late14

last time and so that the Board isn't looking at15

dealing with this matter in the future, both from Mr.16

Fengler, the city's council, and my client.17

MEMBER ETHERLY:  And just as a word for my18

colleagues, I guess the reason why I kind of verged19

that question is I feel fairly comfortable about where20

we are in terms of the argument on the motions piece.21

So at the appropriate time, I'm open to22

inviting some dialogue about that, Mr. Chair.  Thank23

you.24

CHAIRPERSON GRIFFIS:  And I don't disagree25
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with that.  I've got one lingering difficulty,1

however, still.  When did the government let the2

public know how many units were going into this3

building and construction?  Was it at the issuance and4

the posting of the permit?  Was it at the issuance of5

the trade permits?  Was it at the subdivision and6

condominium plats?  When is it?  When might you know?7

MR. TAYLOR:  The one thing certain that I8

can state is that the application for the building9

permit clearly stated that the building permit was to10

increase the building from being a three-unit building11

to being a six-unit building.12

CHAIRPERSON GRIFFIS:  Mr. Brown, you --13

MR. TAYLOR:  Now, the question of when was14

that made public, that is one that I'm not sure that15

I can answer.  That information would have been16

available, as I understand it, to anyone who would17

have researched the question at the time.18

CHAIRPERSON GRIFFIS:  Okay.  Mr. Brown,19

from a pedestrian standpoint, when would one have been20

able to have known the number of units?21

MR. BROWN:  When the February 200522

original permit was issued, the permit was posted.23

The work began.  And if you had done what the Board24

has often indicated in these situations, that you then25
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have an obligation, a responsibility to investigate,1

you would have gone to the permit file, which in my2

tab 3 and I think Mr. Taylor's reference, you go to3

the application itself and the plans that are filed4

with the application that would have been on file5

after the February 2nd issuance of the permit.  And6

you would have seen existing number of dwelling units7

3.  And this is in box 15 and 18.8

And then it says, "Proposed number of9

dwelling units:  Six."  And then if you look on the10

left side of the application, it says, "Six units,"11

"three units."  So you would have seen that.12

And then on the final page of the13

application down the zoning block, you have the words14

-- let me just make sure we're talking here.  It says15

down here "apartment house, six units, two parking16

spaces" so that --17

CHAIRPERSON GRIFFIS:  Read the rest of18

that.19

MR. BROWN:  What?  "Two parking spaces:20

interior work only"?21

CHAIRPERSON GRIFFIS:  Right.  The box22

checks "POD" and a POD written?  What does that stand23

for?24

MR. BROWN:  It's a preoccupancy data25
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sheet.1

CHAIRPERSON GRIFFIS:  Let me ask you the2

same question.  When would one know or when should3

they have known that there were six units going in?4

MR. FENGLER:  I disagree that it should be5

February because for the lay person, it's hard to know6

what is going on with construction.  And it's hard for7

me to tell you because I don't walk by that building8

every day.9

All I can tell you is that a constituent10

of mine noticed in October what looked like to be an11

increase in the number of units.  I got the phone12

call.13

So before then, you know, I wish I could14

testify and give you, "Well, we should have known by15

April the 5th" or "May 6th" or "August 4th."  I can't16

do that.  I can only do it when somebody has notified17

me of a potential problem and then I make a phone18

call, I do some investigation, and I find it out.19

And, you know, again, I understand the fact that the20

permits were initially issued at the beginning of the21

year.22

And, finally, as I said, at the error of23

being repetitive, final inspection is a final24

inspection.  You're supposed to certify everything is25
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done in accordance with not only the permit but also1

the underlying zoning.2

And if DCRA is a -- it's hard to fathom3

that fundamental use.  Expanding a nonconforming4

building would be lost on DCRA.  I mean, that's just5

like running a red light.6

I mean, this isn't like some obscure part7

of the zoning code that people don't understand, these8

builders don't understand.  I mean, when you take an9

R-4, you've got a three-unit apartment.  You make six10

condos out of it.11

I mean, this is not some obscure12

technicality.  And for DCRA not to realize that and to13

continue to issue permits, which would then lead to a14

certificate of occupancy, of which was denied, only15

underscores the fact that we were right all along and16

that they should not have issued that final permit.17

Of course, we can't argue those.  To me I18

guess what I am trying to get at is that they should19

have had the ability.  They should have at the time of20

doing the final inspection when it was brought to21

their attention that they went through a major mistake22

of allowing the expansion of a nonconforming use.23

They should not have approved those final inspections.24

That's what a final inspection is for.25
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Otherwise, once it's wrong, it's wrong1

forever.  And that is an administrative action.2

CHAIRPERSON GRIFFIS:  Okay.3

VICE-CHAIRPERSON MILLER:  I kind of wish4

that your constituent was here so that we could ask5

that person, you know, when he or she --6

MR. FENGLER:  I understand.  I invited,7

but due to work requirements, they could not take off8

today.  Actually, I think she was out of town today.9

MR. BROWN:  The other thing, Mr. Chairman,10

if I might add, one, we keep trying to focus in on11

these inspections.  And, again, these final trade12

inspections, whether it's building, plumbing,13

electrical, mechanical.  There is no zoning component14

to those inspections.15

Also, Mr. Tesfaye reminded me that in16

August, he put a "For Sale" sign up on the property17

saying "Six units."18

CHAIRPERSON GRIFFIS:  When?19

MR. BROWN:  He says August of 2005.  I20

have pictures.  Let's see.  Hold on here.  They're not21

dated.  But certainly at a certain point before22

completion, there is a real estate sign up front,23

which you can't read, but he tells me it's six units.24

CHAIRPERSON GRIFFIS:  Yes, I know.25
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MR. FENGLER:  I mean, I will tell you that1

my constituent definitely called me before that sign2

went up.  I mean, that would be the -- I can't dispute3

what I can't validate, but I guess I'm just befuddled4

that what to me seems in my naivete that you have5

administrative action.  And that's what I'm appealing.6

And I guess we have beat this thing into7

the ground.  Either you're going to agree that the8

appeal that we filed, that the final approval is9

correct or you're going to say that we should have10

appeals in February, April, and May.  That's your11

call.12

Of course -- and hindsight is 50/50.  If13

I would walk around every street and grab all this14

stuff down and research it, I would do that, but I15

didn't.16

CHAIRPERSON GRIFFIS:  Right.17

MR. FENGLER:  So is that a mistake?  I18

don't know.  I'm just telling you that I brought this19

to the attention of DCRA.  And I believe they had a20

chance to do their job before they issued the final21

approvals of these permits at the inspection phase.22

And if you don't agree, then I understand23

your ruling.  I mean, there's no reason to dance24

around it any more, sir.25
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CHAIRPERSON GRIFFIS:  Right.1

MR. FENGLER:  I think you beat it up2

pretty good.3

CHAIRPERSON GRIFFIS:  No.  I appreciate4

that.  And I hope you understand that we are really5

trying to understand it all.  There are certain things6

that inform us on how we are to make decisions,7

especially in appeals which are much more legally8

based, although all that we do are, and in terms of9

motions, and especially with timeliness.  I don't know10

that I have been involved in an appeal that didn't go11

through quite an extensive amount of discussion of12

timeliness.13

The courts have informed us very strictly14

on what -- the Zoning Commission has actually adopted15

our practice and court decisions on establishing a16

timeliness.17

Now, there is a bit of leeway for the18

Board to look at, are there extenuating circumstances.19

Other than that, we are looking at a very strict time.20

And let me say it is a harshness.  It's a harshness of21

not when you knew, not trying to establish when you22

knew.  We're trying to establish when you --23

MR. FENGLER:  Could have known.24

CHAIRPERSON GRIFFIS:  -- should have25
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known.  And the point is when you tell us you knew and1

you applied, we've got to come back and now assess,2

are there circumstances that did not let you bring it3

within the time frame that is established and then can4

extend it out further.5

This is even more particular because,6

quite frankly, I am not sure what you're holding onto7

so much in terms of the decision has any fruit for you8

to appeal before us.  I don't think we need to9

establish that at this point but, rather, the10

timeliness element.11

I'll let others ask questions at this12

time.  And then I think we need to move ahead with the13

motion.14

VICE-CHAIRPERSON MILLER:  I just want to15

pin down what I thought I just heard because we're16

looking at trying to figure out when you should have17

known perhaps.18

Mr. Brown, did you just say that there was19

a "For Sale" sign put up in front of the house in20

August of 2006?21

MR. BROWN:  (Nodding head.)22

VICE-CHAIRPERSON MILLER:  Saying six23

units?24

MR. BROWN:  (Nodding head.)25
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VICE-CHAIRPERSON MILLER:  Mr. Fengler, did1

you see that sign?2

MR. FENGLER:  I didn't see that sign.  And3

the constituent -- again, this is the first I've4

heard.  I saw that a sign had gone up.  And I saw the5

sign after I filed the appeal, to be quite frank and6

honest with you.7

So, again, it's hard for me to -- I'm not8

in the business of calling someone a liar, but I am9

saying that if I were to have seen that sign, I would10

have called immediately.11

So it gets to the question which you're12

asking, is when should we have known.  And my point is13

that my constituent could only have known based on14

what she saw and the construction of the building.15

She didn't go up and look at the permit and didn't16

understand that six air conditioning units and six17

washers would mean six units.18

VICE-CHAIRPERSON MILLER:  And how do we19

know that?  She's not here to testify about that.20

That's partially my problem with this.21

Okay.  At this point, I think that we22

ought to deliberate on the motion to dismiss.23

CHAIRPERSON GRIFFIS:  Is there a motion?24

VICE-CHAIRPERSON MILLER:  Well, I think25
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that what we should do is treat intervenor's exhibit1

number 17 part of their pleading as a motion to2

dismiss, as a motion to dismiss and opposition to3

appeal of ANC-6A.  It's also a cross-appeal.  But I4

think we ought to separate the cross-appeal out and5

just deal with the motion to dismiss at this point.6

CHAIRPERSON GRIFFIS:  In terms of the7

second argument on timeliness.8

VICE-CHAIRPERSON MILLER:  On timeliness,9

yes.10

CHAIRPERSON GRIFFIS:  Okay.  I think, as11

we have stated as we started this out, we had two12

motions from the intervenor.  So the first motion we13

have taken up is whether ANC-6A appeal was timely14

filed.15

VICE-CHAIRPERSON MILLER:  Yes.  And I16

would move to grant the motion to dismiss the appeal17

as untimely.18

CHAIRPERSON GRIFFIS:  Is there a second?19

MEMBER ETHERLY:  Second, Mr. Chair.20

CHAIRPERSON GRIFFIS:  Thank you, Mr.21

Etherly.  The motion before us has been seconded.22

Ms. Miller?23

VICE-CHAIRPERSON MILLER:  I would start by24

saying that the Court of Appeals has said that our25
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jurisdictional issues are mandatory and if we find1

that it's untimely, that we do not have jurisdiction2

over the appeal.3

And we have very specific regulations that4

address the timeliness of appeals.  And they're set5

forth in 3112.  An appellant has 60 days from the date6

the person appealing the decision had notice or7

knowledge of the decision complained of or reasonably8

should have had notice or knowledge of the decision9

complained of, whichever is earlier.  And then we can10

even expand that if we find extenuating circumstances.11

But I think what's confusing a little bit12

in this case is that this isn't exactly timeliness,13

but it goes to what Mr. Brown was saying, that I think14

not every permit is a zoning decision.  And I think in15

this case, you know, electrical, mechanical, plumbing16

are not really zoning decisions but they relate back17

to the building permit, which was issued in February18

2005.  And that's why we were looking at February 200519

as the starting date, that even if the appellant20

didn't technically appeal the building permit, I think21

that the intent related to those other permits was to22

appeal the building permit.23

But, in any event, when we look at that,24

-- that was February 2005 -- 60 days from that would25



216

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

be April approximately, 2005.  Now, there were things1

going on that might have put the ANC or the neighbors2

on notice, that being construction.3

But even if that wasn't fair that they4

would have notice at that point just by construction5

that there was going to be an expansion of units, I6

think it was by May at least the electrical permit7

listed at least six -- I don't have it in front of me8

-- six different things.9

And so I think -- and then 60 days from10

that even, if you started from May, you would still --11

they would still be very late.  So that's my initial12

analysis here.13

CHAIRPERSON GRIFFIS:  Thank you.14

Others?15

MEMBER ETHERLY:  Thank you very much, Mr.16

Chair.17

As seconder of the motion, I will kind of18

perhaps stay away from the part of Mrs. Miller's19

comments as it related to kind of this issue of, do20

these approval permits allow you to kind of get at the21

zoning side of the issue.  I don't necessarily feel22

that we need to go all the way there.  That's a23

squirrelly kind of question.24

I agree with Mrs. Miller.  And I think she25
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is spot along with the issue of timeliness.  It's a1

tough position that you were in, Mr. Fengler.  There2

is no doubt about that.3

And I think it's very clear to my4

colleagues and me that you tried to do everything by5

the book.  And as you were confronted with the6

circumstances, you did it.  As you said, based on what7

information you had in hand when you first got that8

contact in October from a neighbor, you tried to move9

forward and be as proactive as possible.10

The difficult position that that put you11

in, however, is, as Mrs. Miller identified, a fairly12

straightforward and what I think is a very critical13

rule with regard to appeals.  And that is the ability14

of property owners, other interested parties to,15

nevertheless, move forward with their business.16

And in this particular instance, I just17

think that there were a number of clear places where18

with some vigilance the appeal could have been lodged19

sooner.20

That is not to say that you were not21

vigilant because I think you identify what we all22

understand to be a critical problem.  And that is23

there is a lot of stuff going on.  It is almost a24

super human task to be expected to watch and monitor25
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all of that for any of our ANCs, much less the ANCs1

that find themselves in, shall we say, very, very2

vigorous marketplaces.  All of that being said, I3

think the 60-day time line is fairly clear here.  And4

there were a number of places where with that5

vigilance, it could have been picked up on.6

Again, it's a hard position to be in7

because without perhaps some affirmative indication or8

event that, oh, my God, I need to be watching this9

project, you're busy conducting the other business of10

the ANC.  But in this particular instance, I think11

that there is very little room for us to kind of take12

account of all of that.13

The bottom line is I think the rule really14

tries to give some voice to a sense of balance,15

recognizing that there needs to be a window through16

which appeals can be conducted.17

But that window has to have a time certain18

attached to it.  And I think in this instance, the 60-19

day time line was a fairly solid one.  And I didn't20

find any extenuating circumstances to suggest that21

that time line should be extended.  So that is my22

rationale and reason for supporting the motion as it23

has been offered.24

Thank you, Mr. Chair.25
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CHAIRPERSON GRIFFIS:  Excellent.  Thank1

you very much.  I agree with both of your comments.2

This is always a difficult position Mr. Etherly speaks3

to.  The burden is heavy for those communities in4

looking at the things to make sure that things move5

correctly.6

The vigilance that's required is extreme.7

And it's done so so that we can have a reliance on a8

system of review and approvals and, therefore, be able9

to work.10

MR. FENGLER:  See, that's what you said,11

"review and approval."12

CHAIRPERSON GRIFFIS:  Right.13

MR. FENGLER:  Up until the approval point,14

it has not been approved.15

CHAIRPERSON GRIFFIS:  I know.  I can't16

have you address the Board as we're in a deliberation17

under a motion at this point.  But let me get further18

into this.19

When we look at it, what is set out for us20

and I think what is set out for all those in the21

community is a reliance on the process and the system.22

And one follows and puts in permits and documentation.23

And there is an issuance of permits.  That doers begin24

the clock.  I mean, it's a fairly strict view of that,25
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but it is a clear one.  The Board does look to special1

circumstances or mitigating factors that extend that2

clock.3

I had concern in this case.  And that was,4

where was it, actually, in the public that we could5

assert that there were a number of units that differed6

from that which was in existence?  And I struggled7

with that for some time today.8

And then as I was reviewing this, the9

difficulty becomes that the time lapse gets to be at10

a point of which it goes beyond my understanding that11

things would have continued.  And I have to look at12

this case and be consistent and know that the same13

measuring that I do here will be the same measuring in14

the next appeal and further.15

So when I look at February 2nd in an16

immediate constructions chart, the extensive use of17

it, I find no security in looking at any of the18

electrical or plumbing permits for additional19

information.20

But when we start looking at marketing,21

which I can assume would have happened, whether it is22

substantiated factually or not, in and around August,23

I look at a chronology that has not been refuted.24

And the condo plats and plans were25
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approved in August, meaning they're documented and1

ready for sale.  We have numerous, numerous steps2

here.  The last time and the last piece that I have3

that I feel that there would be any zoning element of4

may well come in with the certificate of occupancy.5

So, in looking at this, I struggled with6

trying to find how this could, in fact, come before us7

and not just whether we would decide it, but, quite8

frankly, if we decided it was timely, would it hold in9

the courts?  Would a judge look at this in the same10

rationale with the same information that we had and11

arrive at the same decision?12

And I don't often have to go there until13

I find that it's most troubling in the lack of real14

right line facts for me to understand here.  But I15

think it is, in fact, the more persuasive side to find16

that, in fact, for this base appeal, is not timely.17

I'll leave it at that.  Ms. Miller, did18

you have a follow-up?19

VICE-CHAIRPERSON MILLER:  Well, I just20

want to add that I think, you know, in those cases21

where we have found a more extended time frame, if22

there was construction or whatever, we have seen the23

due diligence on the part of an appellant and some24

type of interference with them being able to get the25
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information they need, such as an applicant might not1

have shared plans or DCRA might have not provided2

information.  We just didn't have -- and partially3

because perhaps there was no witness here to testify4

about due diligence that they took to bring5

information to the ANC.6

And often when we have had -- the courts7

have had a construction right next door to someone,8

they seem to expect that there be some kind of due9

diligence to follow up, you know, on a permit that has10

been posted or whatever.11

So, again, I would say there is not a lot12

of flexibility on our part.  It is mandatory and13

jurisdictional as we have a strong case.  Okay.  That14

is all I need to say.15

CHAIRPERSON GRIFFIS:  Anything else?16

Anyone else to the motion?17

(No response.)18

CHAIRPERSON GRIFFIS:  Very well.  We do19

have a motion before us.  It has been seconded.  I20

would ask for all those in favor of the motion signify21

by saying "Aye."22

(Whereupon, there was a chorus of "Ayes.")23

CHAIRPERSON GRIFFIS:  And opposed?24

(No response.)25
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CHAIRPERSON GRIFFIS:  Abstaining?1

(No response.)2

CHAIRPERSON GRIFFIS:  Very well.  Let's3

record the vote of the first motion.4

MS. BAILEY:  Mr. Chairman, the vote is5

5:0:0.  The Board voted to grant the motion to6

dismiss, finding that the appeal was untimely filed.7

Mrs. Miller made the motion.  Mr. Etherly seconded.8

Mr. Griffis, Mr. Mann, and Mr. Turnbull support the9

motion.10

CHAIRPERSON GRIFFIS:  Thank you.11

MS. BAILEY:  Did I not say that correctly,12

Mr. Chairman?  Did I not say that correctly?13

CHAIRPERSON GRIFFIS:  Oh, no.  I'm sure14

you said it very correctly.  I'm struggling with then15

ext.16

Next we have a motion for a cross-appeal17

regarding the certificate of occupancy.  As noted when18

we started, I don't think it was timely to hear full19

arguments today unless everyone is amenable to do so,20

which I'm perfectly willing to take comments, but, Mr.21

Fengler, I would assume that you are not prepared to22

go forward.23

MR. FENGLER:  No.24

CHAIRPERSON GRIFFIS:  Okay, in which case25
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--1

VICE-CHAIRPERSON MILLER:  I want to2

comment on that also because I think when you said you3

were surprised when this cross-appeal came in because4

we don't see that normally, I want to say that our5

rules in 3112 require that a notice of public hearing6

of appeals.7

And so it would be my view that we8

couldn't go forward today, that even if this cross-9

appeal could be filed with us, it needs to be notice10

needs to be given at least 40 days before a hearing11

date in accordance with 3112.14.12

MR. BROWN:  You raise a good point.  And13

we have often seen it in application cases where14

through the course of events, the relief has changed15

and still going forward.  In this case, the appeal --16

again, if you look at the issues, there is an identify17

of issues.  I mean, there are no new issues involved18

in the certificate of occupancy question.  In fact,19

there are fewer issues.20

In the case -- I've seen it all the time21

with the Board that you proceeded in application cases22

and some lesser level than without further notice.23

So I don't think notice is insurmountable.24

I also think, again, there is the identity of issues.25
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The very same questions -- and it really comes down to1

whether, in fact, this is a conversion.  The very same2

issues that Mr. Fengler would be arguing would be the3

ones that we are arguing on the other side.4

The Zoning Administrator apparently is5

prepared to come in if he bothers to show up and admit6

that it was issued in error.  Why I'm not quite sure7

other than what he has put in his letter.  But, again,8

those are the same issues.9

I think also there is a certain urgency to10

my client.  Apparently the Zoning Administrator's11

office has known about this since October of 2005 but12

has chosen to do nothing and, all of a sudden, writes13

a letter to my client denying his certificate of14

occupancy, which, quite frankly, a certificate of15

occupancy should be issued as a matter of course based16

on the permit, which is still valid.17

You get your permits approved.  And Mr.18

Bello can walk you through this better than I can, but19

you get a permit, which is still valid, hasn't been20

revoked.  You do the work.  You have it finally21

inspected.  And you're entitled to your certificate of22

occupancy, end of discussion, not subject to further23

review by the Zoning Administrator.24

As I laid out in my brief, as part of your25
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building permit, you're given a provisional1

certificate of occupancy to carry you from when the2

permit is issued through to when you get your final3

inspections in the final C of O.4

The provisional C of O is a six-unit5

apartment building, what was approved.  There has been6

no action to revoke or disturb the building permit.7

And so my client is entitled to his certificate of8

occupancy.9

CHAIRPERSON GRIFFIS:  All that's coming to10

say let's get this scheduled as quickly as possible,11

correct?12

MR. BROWN:  Well, I think we ought to do13

it now.14

CHAIRPERSON GRIFFIS:  Right.15

MR. BROWN:  And, again --16

CHAIRPERSON GRIFFIS:  Mr. Taylor, are you17

prepared to --18

MR. BROWN:  -- on the issues, nobody is --19

CHAIRPERSON GRIFFIS:  -- render a legal20

opinion on whether this is conversion or not?21

MR. TAYLOR:  Yes, sir.22

CHAIRPERSON GRIFFIS:  Really?  Things23

really move swiftly this afternoon.  Okay.24

MR. FENGLER:  Again, I have to object.25
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CHAIRPERSON GRIFFIS:  I understand.  Don't1

worry.  I haven't forgotten you.2

MR. FENGLER:  No.  It's amazing how in3

October they find out about it in DCRA because we4

notified DCRA.  At the same time, they knew they made5

a mistake and went ahead and issued the final permits,6

which I just lost because that wasn't timely.7

So now he is going to piggyback on my8

appeal and then point to the fact that we did all of9

our due diligence is the reason why they should be10

heard today.  I mean, it's crazy.11

CHAIRPERSON GRIFFIS:  Just think.  We get12

to hear all the legal --13

MR. BROWN:  But, Mr. Fengler --14

CHAIRPERSON GRIFFIS:  Let's not get too15

far off --16

MR. BROWN:  Right, but he gets a second17

bite of the apple because I'm willing to --18

CHAIRPERSON GRIFFIS:  Right.19

MR. BROWN:  -- put the exact same issues20

on the table --21

CHAIRPERSON GRIFFIS:  That's right.22

MR. BROWN:  -- right now that he just was23

precluded from arguing.  Mr. Bello, who is much wiser24

than myself, thinks he can add something to our25
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discussion.  And everybody is familiar with --1

MR. FENGLER:  Shouldn't we rule on whether2

or not we are going to violate public notice and hear3

this today first before we get into the specifics?4

CHAIRPERSON GRIFFIS:  Yes.  I don't think5

we're going to get too far into the substance, but6

what are we hearing, Mr. Brown?7

MR. BROWN:  Well, Mr. Bello has --8

MR. BELLO:  Good afternoon, Mr. Chairman,9

Board members.10

I just wanted to make a point that you11

really can't separate the issues and that the notice12

is satisfied.  If you look at section 3203.11, in13

fact, at the time of the issuance of the building14

permit, the Zoning Administrator has issued a15

provisional certificate of occupancy.16

So in providing notice of appeal of a17

building permit, I think by extension, you also18

provide a notice of every issue related to that19

building permit, including the provisional certificate20

of occupancy that has been issued.  And I point to21

3203.11, subsection C.22

VICE-CHAIRPERSON MILLER:  Mr. Chairman, I23

would also say that, even if Mr. Bello is correct that24

this motion and cross-claim was filed, the ANC got25
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this a couple of days ago.  So I really don't think1

that's sufficient time for them to address the case.2

MEMBER ETHERLY:  I would tend to agree3

with that, Mr. Chair.4

VICE-CHAIRPERSON MILLER:  Unless he was5

willing to go forward and thought it was all fine,6

which the ANC is not, understandably so.7

CHAIRPERSON GRIFFIS:  Right.  Understood.8

MR. TAYLOR:  Mr. Chairman?9

CHAIRPERSON GRIFFIS:  Yes?10

MR. TAYLOR:  DCRA does have a position on11

this issue if you would like for me to bring it12

forward.13

CHAIRPERSON GRIFFIS:  No.  Oh, yes, of14

course.  What's the position?15

MR. TAYLOR:  While I do recognize that any16

delay in this proceeding is going to at least cause17

some distress to the property owner having a completed18

building just sitting there --19

CHAIRPERSON GRIFFIS:  Excellent.  So20

you're ready to go today?21

MR. TAYLOR:  -- I also --22

CHAIRPERSON GRIFFIS:  You're not?23

MR. TAYLOR:  -- recognize that there are24

plenty of people who have filed appeals prior to25
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today's intervenor who are going to be waiting months1

for their appeal to be heard.2

CHAIRPERSON GRIFFIS:  Do you mean3

different appeals?4

MR. TAYLOR:  Yes.5

CHAIRPERSON GRIFFIS:  Okay.6

MR. TAYLOR:  I agree that the issues are7

virtually identical.  And if you choose to go forward8

today, we are prepared to do so.9

MR. BROWN:  Mr. Chairman, I think two10

things.  Their timing is critical.  I'm not so sure11

how quickly the Board could reschedule.  We're12

prepared to go forward on our case in chief.  And I13

think, just to alert you, there is a Zoning Commission14

order that is as close as you can come to being on all15

fours, indicating that this type of apartment16

transformation is not a conversion.  The Zoning17

Commission in their infinite wisdom considered the18

matter back in 1978.  So I think --19

CHAIRPERSON GRIFFIS:  Okay.  Let's not20

step into the substance of it.  Look, we're not21

prepared to go forward today, first of all, on two22

fundamental facts.  One, we do have a motion that is23

very substantive.  The players are all the same.  I24

don't dispute that.  But the element and the issue can25
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be fundamentally different.  And I think you could1

argue that.2

I think there would be no reason why we3

would not hear the position of the ANC that they might4

be prejudiced if they were forced to go forward today.5

So let's move ahead.6

But on my issue, I want --7

MR. TAYLOR:  I'm sorry, sir.  I've8

forgotten your issue at this point.9

CHAIRPERSON GRIFFIS:  Right.  That's true.10

Well, let's leave it at that.  No.  My serious issue11

would be I have questions directly to the Zoning12

Administrator.  And I can't imagine that they're going13

to be answered this afternoon because they're not14

here.15

And I understand that you can16

fundamentally, as you have asserted, answer the legal17

issues, but we have a position that made a decision.18

And that's one that I want to cross.19

And I certainly think that those that are20

availing themselves in the presentation here also have21

that right to cross the Zoning Administrator.  And I22

think, quite frankly, that might even expedite things23

if they were here to directly answer the questions.24

So, that being said, we need to set this.25
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I don't lose the fact that we need to set this very1

quickly.  No one wants to wade off too long with time.2

We do have one heck of a schedule.  So I need some3

assistance in seeing where we could shoehorn this in.4

MR. MOY:  Mr. Chairman?5

CHAIRPERSON GRIFFIS:  Mr. Moy, what dates6

do we have?7

MR. MOY:  Speaking of shoehorning, staff8

would suggest possibly two dates, I think at the9

earliest -- and we're really shoehorning this one in10

-- possibly the afternoon of July 11th.  I only say11

that with some reservation because we don't know what12

cases the Board may have for decision-making.  So July13

11th is a possibility.14

After that, we have hearing cases through15

the month of July; as you know, August recess.  And16

we're beginning the pretty tight schedule in September17

as well.  So I'm looking at double 10, or October18

10th, unless you want something sooner.19

CHAIRPERSON GRIFFIS:  The afternoon of the20

27th of June.21

MR. MOY:  In the afternoon, sir?  You22

already have four cases in the afternoon on that day.23

CHAIRPERSON GRIFFIS:  I know.24

MR. MOY:  If you want to add a fifth case.25
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Are you talking about June 27th?1

MR. BROWN:  Mr. Chairman, I mean, -- and2

I know your schedule is tight because I am part of the3

reason why your schedule is so tight -- even July4

27th, which I understand is accommodation, is really5

destructive to my client, who is now sitting on a6

property for several months.7

CHAIRPERSON GRIFFIS:  So you don't have a8

difficulty with the 27th of June?  You want it before9

that?10

MR. BROWN:  I mean, again, there's not11

much to this.  It's very similar to when a party files12

their prehearing statement and then seven days later,13

somebody else files something else.14

And, again, I think we have a Zoning15

Commission case that is dispositive.  You know, we're16

prepared to go any Tuesday and go last in the17

afternoon agenda.18

CHAIRPERSON GRIFFIS:  How much time do you19

need to present your case?20

MR. BROWN:  Less than a half hour.21

CHAIRPERSON GRIFFIS:  Mr. Taylor?22

MR. TAYLOR:  It would take me23

approximately two minutes.24

MR. BROWN:  With Mr. Cruz here.25
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MR. TAYLOR:  If Mr. Cruz were here --1

well, see, now we're going back to your issue, sir.2

MEMBER ETHERLY:  Well, it's an issue that3

a number of us share.  So let's presume that Mr. Cruz4

will be here.5

MR. TAYLOR:  So if this is an appropriate6

time to address it, I would be happy to do so.  And I7

would address it saying that both the ANC and the8

intervenor filed a list of witnesses that they wanted9

to call to testify as part of their case.  They did10

not list the Zoning Administrator.11

MR. BROWN:  I'm not entitled to do that,12

Mr. Chairman.  I would love to.13

CHAIRPERSON GRIFFIS:  Okay.  Let him14

finish, though.15

MR. TAYLOR:  And the Zoning Administrator16

has not been requested to be here because he is not17

testifying in the city's case in chief.18

CHAIRPERSON GRIFFIS:  Okay.19

MR. TAYLOR:  Now, I realize that you don't20

have subpoena power.  You would love to have it, but21

you don't.  If you as a Board would make the request,22

I'm sure the Zoning Administrator will be here.23

CHAIRPERSON GRIFFIS:  I don't know.  Do we24

want to request?  Of course, we do.  We'll look25
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forward to seeing him when we schedule this.1

MR. TAYLOR:  I will convey that request2

and see to it.3

CHAIRPERSON GRIFFIS:  We're sensitive of4

his time also.  So we will certainly expedite this,5

but we need as much time as it is going to take to get6

to the completion of this.7

That being said, I haven't asked you how8

long you are going to need for your case in chief9

because I don't want you to be assessing at this point10

unless you do have an idea.  Feel free to share, but11

I don't think it's required.12

I think what we'll do is we'll set up a13

certain amount of time for each of the cases as we14

walk through this just to get an understanding of how15

long it is going to be.16

Yes, I think we've got to do it.  I think17

we have to take the afternoon of the 27th of June.18

MR. BROWN:  Mr. Chair, I'll try one more19

time to see if we could find something earlier.  I20

mean, again, the hardship on my client is great is an21

understatement.  Particularly on an issue that22

apparently the Zoning Administrator has known about23

since October and took no action, I think my client is24

entitled to more timely if at all possible.25
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MR. FENGLER:  And I would argue that I1

need time to mobilize the community.  Clearly I have2

to coordinate people to take off of work, do notice.3

I mean, when you file these appeals, they typically4

take four to five months to get on the schedule.5

And I kind of resent the fact that my6

appeal is being piggybacked by his motion to move7

ahead of the line for the same reasons that DCRA knew8

in October and failed to take action when they issued9

the permit, which is my appeal.10

CHAIRPERSON GRIFFIS:  Correct.11

MR. FENGLER:  So for me, I would rather12

have them get in the line, go apply, and then get on13

the calendar, instead of trying to jam it down, and14

have the community try to jump through hoops on a15

short notice.16

MR. BROWN:  I think the hoops are17

overstated.  Again, Mr. Fengler is getting a second18

bite of the same apple.19

CHAIRPERSON GRIFFIS:  Right.  I don't20

think we need to -- I understand everyone's point.  I21

think we're trying to accommodate everyone here.  It22

doesn't serve to move.  I don't see it serving anyone23

to move it out too far.  We're fresh with the issues24

here.  I think substantially your case will be based25
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in the same elements.1

So it's not as if it's starting totally2

over.  When you talk about mobilizing the community,3

of course, we're looking at the factual basis of the4

case presentation.  And so review of those elements,5

filling a hearing room or something isn't the6

importance of it.  And I would think you would want7

something dispensed with as quickly as possible, as I8

think we do.9

Yes?10

VICE-CHAIRPERSON MILLER:  I just want to11

say to Mr. Brown that, in fact, we really are12

expediting your appeal.13

MR. BROWN:  I recognize that.14

VICE-CHAIRPERSON MILLER:  Okay.  Because15

as of now, what the plan would be would be to treat16

your cross-appeal as an appeal, give it a number, and17

then it would go get right on the fast track to go18

out.  And notices would be provided.  So I think given19

these regulations, I think that's what we need to do.20

I would also like to make the suggestion21

if the Chair is amenable that since this is a legal22

issue and you think that the authority is there, I23

would suggest that you file ahead of time -- perhaps24

we can have a briefing schedule -- the legal argument25
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so that by the time we get to the hearing, it will be1

pretty straightforward.2

CHAIRPERSON GRIFFIS:  Oh, I absolutely3

agree with that.4

MR. BROWN:  Absolutely.5

CHAIRPERSON GRIFFIS:  I think that we were6

going to set for that.  The one question is whether7

it's the 20th now or the 27th.8

MR. BROWN:  The 20th doesn't work for me9

personally.10

CHAIRPERSON GRIFFIS:  Good.  It doesn't11

work for me either.  So that dispenses with that.12

And, in fact, I don't think I would want it on that13

date.  I think we could get it in here.  But14

conceivably we wouldn't be getting to it until 7:00 or15

so in the evening.  We have no less than seven cases16

that day, some of which may change, which is what17

we're really functioning with here, the potential that18

a case will drop.19

I think let's go for what is a little bit20

more secure in terms of utilization of time.  Let's21

look at the 27th.  That also gives us a little22

emphasis.23

Ms. Miller brings up the excellent point24

now as to how we are going to effectuate all of our25
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times.  I would like to have a briefing on all of the1

elements.  And let's lay them out as we see.2

First of all, you need to review Mr.3

Cruz's letter of the reasoning for revoking or not4

issuing -- forgive me if I don't have this absolutely5

correct -- the certificate of occupancy.6

Those two bases, which were the bases of7

one through three, I believe, elements in your appeal,8

I am also opening it up.  I would like to have briefed9

the element of the parking requirement, whether it was10

met.11

Lastly, Mr. Brown, are you going to be12

making an estoppel argument?13

MR. BROWN:  Yes.14

CHAIRPERSON GRIFFIS:  Okay, in which case15

we're going to need -- that element is also going to16

be, let's say, alive before the Board and will need to17

be briefed, again, as you see fit.18

What other elements am I missing?19

VICE-CHAIRPERSON MILLER:  I don't know.20

I'm just wondering if perhaps Mr. Brown can file the21

first pleading as to what the error is that's being22

alleged and then the ANC --23

CHAIRPERSON GRIFFIS:  Are there additions24

to filing that you are proposing outside of the cross-25
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motion?1

MR. BROWN:  We'll supplement it further,2

yes.3

CHAIRPERSON GRIFFIS:  Okay.  But it's4

going to be limited supplements?5

MR. BROWN:  Yes.  I'm not going to raise6

any new issues.7

CHAIRPERSON GRIFFIS:  Okay.8

MR. BROWN:  Again, that's why I was hoping9

to go forward today, but it's a very small box we're10

working on.11

CHAIRPERSON GRIFFIS:  Good.  And I want to12

ensure that.  I mean, first of all, I don't want to13

spend the first hour of our time next when we see each14

other discussing and fighting about there was new15

information that came in that no one was aware of or16

timed.17

So let's keep it down.  I think unless you18

have direct questions now, I think it is fairly well19

laid out in his submission.  So that will be a20

framework and the basis of the elements that we'll be21

speaking of.22

Any other elements that I am missing?23

VICE-CHAIRPERSON MILLER:  But I am24

wondering if Mr. Brown actually is then going to make25
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his legal arguments and stuff first, almost like a1

legal briefing, which I don't think is totally --2

MR. BROWN:  Well, no,  I think you have a3

fairly detailed filing on timeliness, estoppel, and4

then the substance of the case in my cross-appeal.  My5

cross-appeal was a cross-appeal on motion to dismiss6

the underlying --7

VICE-CHAIRPERSON MILLER:  Right.  But also8

you were going to discuss the Zoning Commission case,9

what you think --10

MR. BROWN:  Yes, but that's back in the11

cays they wrote one and a half-page decisions.  So12

it's fairly brief and to the point.13

CHAIRPERSON GRIFFIS:  Okay.  And it14

substantiates your legal arguments.  Is that correct?15

MR. BROWN:  That's right.16

CHAIRPERSON GRIFFIS:  Okay.  So we'll be17

looking for that submission.  And so you'll have a18

Zoning Commission order that is asserted to address19

this directly.20

Questions?21

MR. TAYLOR:  Will you be assigning22

deadlines for these submissions?23

CHAIRPERSON GRIFFIS:  Yes.  Once we know24

everything that needs to come in, then we'll set them25
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up.  Mr. Brown's is going to be first.  And then we1

will have follow-up.  But let me make sure that we2

have all of the other issues.3

Let me ask -- there was a bill that was4

submitted as part of, I believe, your submissions.5

And this bill went to -- it's exhibit number 5 in this6

case.  It's from Councilmember Ambrose's office.  Was7

this filed by you?  Okay.  Was that already8

substantiated?  Okay.  Good enough.9

All right.  Well, everyone ought to know10

because this is in the file.  We have an exhibit 511

that doesn't seem to be submitted by anyone.  So we'll12

remove it, although it's interesting reading, but13

you've got other things to do.14

Yes, questions?  Clarifications?15

Anything?16

MR. FENGLER:  I would just say that we17

would be submitting the time, a BZA order that was18

issued in 1993, BZA order 15-657, for ANC19

consideration to supplement our arguments, just for20

fair warning.  BZA case 15-657 is what we would be21

using to support our case.22

CHAIRPERSON GRIFFIS:  What was the name on23

the name?24

MR. TAYLOR:  It's Marsel, Elliott,25
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Incorporated.1

VICE-CHAIRPERSON MILLER:  What is the2

date?  What year is that?3

MR. FENGLER:  Nineteen ninety-three.  The4

date of the order was October 22nd, 1993.5

CHAIRPERSON GRIFFIS:  Excellent.  Okay.6

What else, then?  Who was it that said today that this7

would come down to the element of whether this is a8

conversion or not?9

MR. BROWN:  I don't think I did, no.  I10

don't think it's an element of conversion.  I think11

there are other issues, too.12

CHAIRPERSON GRIFFIS:  Well, in addition13

to.14

MR. BROWN:  Okay.15

CHAIRPERSON GRIFFIS:  Very well.  Let's16

set back the clock from the reverse.  We will all be17

here in the afternoon of the 27th.18

I would ask as we publish our schedule19

that you note where it is on the schedule.  Obviously20

if you're third in the afternoon, we don't expect you21

to be here at 1:00 o'clock.  You can call in also.  We22

can update you.  I say that.  Sometimes I do move the23

schedule on that afternoon, but I will obviously be24

considerate as we run through this.25
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Okay.  So the last filings of which will1

be from the ANC and DCRA -- let me see if I get this2

correct -- will be the week prior, Wednesday, at 3:003

o'clock, which will be the 21st of June.4

MR. FENGLER:  Sir, may I ask for two weeks5

because we have to -- a week is going to be very hard6

for us to, believe it or not, review everything and be7

prepared.  I hate to say it.  Can we get that moved up8

so I have at least two weekends to do what I have to9

do because I'm not a lawyer.  So it takes me a lot10

longer to go through these issues.11

CHAIRPERSON GRIFFIS:  Actually, I'm giving12

you to the last moment to file.  You're a week before13

the hearing.14

MR. FENGLER:  No.  I just want to know15

what they're going to do only because I'm a little16

slower and I have to figure it out.17

CHAIRPERSON GRIFFIS:  Right.  You want two18

weeks from there.19

MR. FENGLER:  I would appreciate two20

weeks, if I could, sir.21

CHAIRPERSON GRIFFIS:  Do we have that?22

MR. FENGLER:  From when you file on the23

27th, from when we go on the 27th, just so I have 1424

days to review whatever they're going to submit.25



245

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

MR. BROWN:  Mr. Chairman, I could file on1

June 6th.2

CHAIRPERSON GRIFFIS:  Can you make that,3

too?  So you're in June 6th?4

MR. BROWN:  Yes.  I'll file on June 6th.5

CHAIRPERSON GRIFFIS:  Okay.6

MR. FENGLER:  Thank you.7

CHAIRPERSON GRIFFIS:  June 6th.  And then8

you're on the 21st.9

MR. FENGLER:  Thank you.10

CHAIRPERSON GRIFFIS:  Right.  Okay.11

Understood?  Everyone good?12

(No response.)13

CHAIRPERSON GRIFFIS:  Great.  Now, just to14

note, we're going to be -- and this is the way I15

believe that we're going to run the actual filings16

that come in.  However, I would anticipate that these17

are going to be fairly full, articulate, and direct to18

the issue.19

The Board -- well, I'll say it because20

it's absolutely true.  We read absolutely everything,21

if not once, three to four times.  We will be very22

prepared once we come out here.  And so we will23

probably move very quickly into you addressing orally24

your briefings.25
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Do not anticipate additional time needed1

to present further information or think that you're2

going to work things out.  We'll let that happen as it3

absolutely needs to, my point being put it in.  We're4

all going to be very well-prepared.  And it will5

probably run differently than it did perhaps today, as6

it will probably be more questions directly from the7

Board.  And we'll move on from that.8

We'll let everyone obviously speak to9

their submissions, but then I think we'll have some10

rapid questions.  And then we will probably close.  So11

hopefully we will be within two hours as we need that12

afternoon, possibly less.  So frame yourselves in that13

context.14

Last questions procedurally?  Any?15

MR. FENGLER:  Can we review the schedule16

one more time?17

CHAIRPERSON GRIFFIS:  Actually, Ms. Bailey18

is going to run through that.  Anything else in terms19

of filing, what the record is open for?  Mr. Brown?20

MR. BROWN:  Can I clarify that, one, I21

filed my cross-appeal?  So I've met my timeliness22

argument.  Obviously the parties are the same.  We23

don't have to go through that whole ritual,24

automatically a party.  And then Mr. Cruz will be here25
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to represent himself.  So we're all set.1

CHAIRPERSON GRIFFIS:  That's correct.2

VICE-CHAIRPERSON MILLER:  What?3

CHAIRPERSON GRIFFIS:  And let me be -- I'm4

going to address it.  It is my understand that, one,5

this is timely because we have taken this up as a6

motion to the underlying appeal.  In terms of our7

notice, we are essentially waiving the full8

requirements of notice for a new appeal because we're9

taking this up under a properly noticed appeal.10

Let me get through it.  And then all of11

those who disagree can speak to this.  So taking the12

elements under this, I am going to differentiate the13

motion as I believe we are moving ahead to brief this14

motion and the elements.  I am going to assign this an15

additional number so that we can track this16

independently from the previous appeal and the17

preliminary motions in that.  Is everyone clear on18

that?19

VICE-CHAIRPERSON MILLER:  I'm clear that20

you're going to give it a number and it's going to21

become its own new appeal basically, but did you say22

you were going to waive notice?  You didn't say that,23

did you?24

CHAIRPERSON GRIFFIS:  I did.25
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VICE-CHAIRPERSON MILLER:  But we're not1

because my understanding is that the Office of Zoning2

is going to go forward and send out notices.3

CHAIRPERSON GRIFFIS:  That's right.  Now,4

the next element of that, we are going to require that5

additional notice goes out and mailings for the6

continuance of this.  We will also post our schedule.7

So we will go through essentially the8

procedures of notice, but, rather than putting this,9

as one might say, back in the queue to start fresh,10

those elements of procedure, frankly, don't serve11

anyone to do at this point.12

So with that, yes, come on up and we'll13

get -- yes, Mr. Taylor?14

MR. TAYLOR:  Just to be overly anal about15

this, am I correct that number 17468 is going to be16

officially closed as of today?17

CHAIRPERSON GRIFFIS:  Yes.18

MR. TAYLOR:  And, therefore, motion number19

two that was before you has been mooted out by the20

assignment of a specific appeal number for the appeal21

of the intervenor?22

MR. BROWN:  Mooted out I'm not sure.  It's23

been transferred to the new number.24

CHAIRPERSON GRIFFIS:  Right.  I don't25
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think we've mooted anything.1

MR. TAYLOR:  Okay.2

CHAIRPERSON GRIFFIS:  Yes, I think that's3

correct.4

Mr. Peterson?5

MR. PETERSON:  Gary Peterson from the6

Capital Hill Restoration Society.7

I just wanted to make sure that we will be8

able to comment and also testify for our five minutes9

at the hearing, then.  And we will file our comments10

on the appeal within the same time period that has11

been granted to the ANC and the DCRA.12

CHAIRPERSON GRIFFIS:  For an appeal?  You13

would have to establish yourself as an intervenor,14

then.15

MR. PETERSON:  No.  I can testify.16

CHAIRPERSON GRIFFIS:  In an appeal?17

MR. PETERSON:  Yes.18

CHAIRPERSON GRIFFIS:  I'm not sure where.19

MR. PETERSON:  Well, you have allowed me20

to testify before in appeals.21

CHAIRPERSON GRIFFIS:  Well, we're nice22

people.23

(Laughter.)24

CHAIRPERSON GRIFFIS:  Directly saying, I25
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think before -- and I believe I recall specifically1

one we had the same discussion.  And one of the2

intervenors called you as a witness, if not the3

appellant called you and yielded your opportunity,4

gave you an opportunity --5

MR. PETERSON:  I think you are correct.6

I stand corrected.7

CHAIRPERSON GRIFFIS:  So conceivably the8

ANC may call you as a witness.9

MR. FENGLER:  So we would call.10

CHAIRPERSON GRIFFIS:  Right.11

MR. FENGLER:  We would call Capital Hill12

Restoration Society as a witness.13

CHAIRPERSON GRIFFIS:  Right, as part of14

your case.15

MR. FENGLER:  We'll just stipulate that16

for the record right now as part of our case.17

CHAIRPERSON GRIFFIS:  I think that's18

appropriate unless others have difficulties.  And19

appeals are sticklers for legal process here.20

MR. BROWN:  If I could interject?21

CHAIRPERSON GRIFFIS:  Yes?22

MR. BROWN:  If Mr. Peterson wants to show23

that he should be a party at the hearing, he certainly24

will have an opportunity to do that.25
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CHAIRPERSON GRIFFIS:  Would not want him1

leaving the room not understanding that fully.2

However, I think that it's probably more expeditious3

to just provide testimony, rather than presenting an4

entire case, quite frankly.  You sharpen your pencil5

and put your legal brief in if you want to.  And we6

ought to establish that now.7

But my understanding is we will continue8

in that fashion, Mr. Peterson being called as a9

witness as a part of the fundamental case under the10

ANC.  Okay.11

Anything else?12

MR. TAYLOR:  Are we all clear?13

CHAIRPERSON GRIFFIS:  Do we have a legal14

opinion on the process and how we're going to change15

the number on it?16

MR. BROWN:  I'll clean it all up.17

CHAIRPERSON GRIFFIS:  I'm no lawyer, but18

we'll get it all cleaned up just as long as everyone19

understands exactly what we're doing.  But clearly20

we're proceeding in that fashion.  All the elements21

that we have outlined today are still very alive22

before us.23

Okay.  Anything else?  Last?  Questions?24

(No response.)25
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CHAIRPERSON GRIFFIS:  Thank you all very1

much, then.2

MR. BROWN:  Thank you very much.3

CHAIRPERSON GRIFFIS:  Of course, our4

Office of Zoning staff is excellent and is well-aware5

of all of the filings and procedures.6

Ms. Bailey, if you wouldn't mind, why7

don't we run down the dates?8

MS. BAILEY:  Starting from the top, Mr.9

Chairman, Mr. Brown is to file his brief with us by10

June 6th.  Thereafter, the parties will be able to11

respond or should respond by June 21st.  And then the12

Board will take this matter up again on June 27th.13

CHAIRPERSON GRIFFIS:  Good.  Everyone14

clear?15

(No response.)16

CHAIRPERSON GRIFFIS:  Excellent.  Thank17

you all very much.  And, again, if you have questions,18

do call in.  And they will be able to answer19

procedural filing questions or procedural questions.20

Is there any other business for the Board21

today?22

MS. BAILEY:  No, Mr. Chairman.23

CHAIRPERSON GRIFFIS:  I'm sorry.  That was24

not a yawn.  And there it is.  Thank you all very25
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much.  And let's adjourn.1

(Whereupon, the foregoing matter was2

concluded at 5:45 p.m.)3
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